
iiillil
• •m\\ M:

IliP

!ii!l

,
J



Form No. 7
B&Po^^^SCO

San Francisco

Uaw^ Library
PMo. -

Presented by

EXTRACT FR03I BV-LAWS.

Section 9. No book shall, at any time, be taken

from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-

eral, in the City of San Francisco, or to the Chambers

of a Judge of such Court of Record, and then only upon

the accountable receipt cf some person entitled to the

use of the Library. Every such book so taken from

the Library, shall be returned on the came day. and in

default of "such return the party taking; the same shall

be suspended from all use and privileges of the

Library until the return of the book or full compensa-

tion is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded

down or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violatins- ^his i revision,

shall be liable to pay a sum not excee-^ing the value

of the book, or to replace the volume 1-y a new one, at

the discretion of the Trustees or Executivr Commit-

tee, and shall be liable to be suspended from all use

o'' the Library till any order of the Trustees or Execu-

tive Committee in the premises shall be fully complied

with to the satisfaction of such Trustees or Executive

Committee.







^ No. 1761

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE GREAT NORTHERN RAILWAY COMPANY

(a Corporation),
Plaintiff in Error,

vs.

ANSON McDERMID,
Defendant in Error.

TRANSCRIPT OF RECORD.

upon Writ of Error to the United States Circuit

Court for the Eastern District of

Washington, Eastern Division.

„ ^ I 1 1^
I i Los* *'^'*'

OQT 4- 1909

FiLMER BEOS. Co. PaiNT, 330 Jackson St.. S. F., Cal.



Digitized by tine Internet Arciiive

in 2010 witii funding from

Public.Resource.org and Law.Gov

Iittp://www.arcliive.org/details/govuscourtsca9briefs0575



/ !' L /..

/

^/^





No. 1761

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE GREAT NORTHERN RAILWAY COMPANY

(a Corporation),
Plaintiff in Error,

VS.

ANSON McDERMID,
Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States Circuit

Court for the Eastern District of

Washington, Eastern Division.





INDEX.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seema

to occur. Title heads inserted by the Clerk are enclosed within

brackets.]

Page

Addresses and Names of Attorneys 1

Amended Answer to Amended Complaint 39

Amended Answer to Amended Complaint, Reply

to 44

Amended Complaint 18

Amended Complaint, Amended Answer to 39

Amended Complaint, Answer to 32

Amended Complaint, Demurrer to 30

Amended Complaint, Order Overruling De-

murrer to 31

Amended Complaint, Reply to Amended Answer

to 44

Amended Complaint, Reply to Answer to 35

Answer H
Answer, Amended, to Amended Complaint 39

Answer, Amended, to Amended Complaint, Re-

ply to
44

Answer to Amended Complaint 32

Answer to Amended Complaint, Reply to 3o

Assignment of Errors -^-^

'

Attorneys, Names and Addresses of 1

Bill of Exceptions ^"^



ii The Great Northern Railivay Company

Index. Page

Bill of Exceptions, etc., Notice of Filing of . .
.

. 125

Bill of Exceptions, etc., Order Extending Time

for Service of Proposed 49

Bill of Exceptions, etc.. Stipulation Extending

Time for Service of Proposed 48

Bill of Exceptions, Order Extending Time to

Prepare, etc 4 ^

Bill of Exceptions, Order Approving 124

Bill of Exceptions, Stipulation Extending Time
AX

to Prepare, etc
"^^

Bond on Writ of Error 4^^

Certificate, Clerk's, to Transcript of the Record. 140

Charge to the Jury 416

Citation (Original) 437

Clerk's Certificate to Transcript of the Record.
.

140

Complaint

Complaint, Amended

Complaint, Amended, Answer to 32

Complaint. Amended, Demurrer to 30

Complaint, Amended, Order Overruling De-

31
murrer to •

Complaint, Amended, Reply to Amended Answer

. 44
to

Complaint, Amended, Reply to Answer to 3o

Demurrer to Amended Complaint 30

Demurrer to Amended Complaint, Order Over-

T 31

Exceptions, Bill of

Exceptions, Bill of, etc.. Notice of Filing of . . .

.
125

Exceptions, Bill of, etc., Order Extending Time

for Service of Proposed 49



vs. Anson McDermid. iii

Index. Page

Exceptions, Bill of, etc., Stipulation Extending

Time for Service of Proposed 48

Exceptions,. Bill of, Order Approving 124

Exceptions, Bill of, Order Extending Time to

Prepare, etc 47

Exceptions, Bill of. Stipulation Extending Time

to Prepare, etc 4^

Exceptions Taken by Defendant to Instructions

of the Court to the Jury 123

Instruction Requested by Defendant 115

Instructions of the Court to Jury 116

Instructions of the Court to the Jury, Excep-

tions Taken by Defendant to 123

Interrogatories, Motion to Strike 28

Interrogatories, Opinion Sustaining Motion to

Strike
'^6

Interrogatories Propounded on Behalf of the

Plaintiff to the Defendant 9

Judgment 51

Judgment Non Obstante Veredicto, Motion for. 52

Motion for Judgment Non Obstante Veredicto . . 52

Motion to Require Plaintiff to Elect, etc 25

Motion to Require Plaintiff to Elect, etc., Order

Denying 27

Motion to Strike Interrogatories 28

Motion to Strike Interrogatories, Opinion Sus-

taining 36

Names and Addresses of Attorneys 1

Notice of Filing of Bill of Exceptions, etc 125

Opinion 53



iv The Great NortJiern RaUway Company

Index. ^^S^

Opinion Sustaining Motion to Strike Interroga-
^^

tories

Order Allowing Writ of Error

Order Approving Bill of Exceptions 1^^

Order Denying Motion to Require Plaintiff to
^^

Elect, etc '

Order Extending Time for Service of Proposed
^^

Bill of Exceptions, etc

Order Extending Time to Prepare, etc. Bill of
^^

Exceptions

Order Overruling Demurrer to Amended Com-
^^

plaint
•

Petition for Writ of Error
;^^

Praecipe for Transcript of Record 1^^

Reply "

Reply to Amended Answer to Amended Com-

plaint

Reply to Answer to Amended Complaint ^^

Stipulation Extending Time for Service of Pro-

posed Bill of Exceptions, etc

Stipulation Extending Time to Prepare, etc.

Bill of Exceptions

Stipulation That Amended Answer may be

Filed, etc

Stipulation That Amended Complaint may be

Filed, etc

Summons

Testimony on Behalf of Plaintiff:

G. P. Clark ^^

Dr. William S. Frost ^^

Dr. William S. Frost (cross-examination) .
. 59



vs. Anson McDermid. v

Index. Page

Testimony on Behalf of Plaintiff—Continued

:

Dr. William S. Frost (redirect examina-

tion) 60

Dr. William S. Frost (recross-examina-

tion) 61

Anson McDermid 61

Anson McDermid (cross-examination) 74

Anson McDennid (redirect examination) . . 85

Anson McDermid (recross-examination) . . 89

Anson McDermid (in rebuttal) Ill

Testimony on Belialf of Defendant:

T. J. Clark 109

T. J. Clark (cross-examination) 110

W. P. Gipple 104

W. P. Gipple (cross-examination) 105

Michael F. Gosswiller 96

Michael F. Gosswiller (cross-examina-

tion)
9^7

Michael F. Gosswiller (recalled—cross-ex-

amination) 107

G. E. Lovelace HI

G. E. Lovelace (cross-examination) 113-

William Pannon HO

William Pannon (cross-examination) HI

Charles Pottgeiser 94

Charles Pottgeiser (cross-examination) ... 95

George W. Weber 92

George W. Weber (cross-examination) 93



vi The Great Northern Eailivay Company

Index. Page

Transcript of Record, Praecipe for 139

Transcript of the Record, Clerk's Certifi-

^^^
cate to _

.... 45
Verdict

Writ of Error (Original)

Writ of Error, Bond on

Writ of Error, Order Allowing l^^^

Writ of Error, Petition for



Names and Addresses of Attorneys.

W. H. PLUMMER and T. H. McDERMOTT, Hyde

Building, Spokane, Washington,

Attorneys for Plaintiff.

F. V. BROWN and J. J. LAVIN, Great Northern

Ry. Station, Spokane, Washington,

Attorneys for Defendant.

UNITED STATES OF AMERICA.

In the Circuit Court of the United States, Ninth

Judicial Circuit, Eastern District of Washing-

ton, Eastern Division.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Summons.

Action brought in said Circuit Court, and the com-

plaint filed in the office of the Clerk of said Circuit

Court, in the City of Spokane, County of Spokane,

State of Washington.
W. H. PLUMMER,

Peyton Blk., Spokane, Washington, Plaintiff's At-

torney.

The President of the United States of America,

Greeting: To Great Northern Railway Com-

pany, a Corporation:

You are hereby summoned to appear in the Circuit

Court of the United States, Ninth Judicial Circuit,
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Eastern District of Washington, Eastern Division,

at the City of Spokane, within twenty days after the

service of this summons, exclusive of the day of ser-

vice, and defend the above-entitled action in the court

aforesaid, and in case of your failure so to do, judg-

ment will be rendered against you, according to the

demand of the Complaint, now on file in the ofBce of

the Clerk, a copy of which complaint is herewith

served upon you.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the seal

of said Circuit Court, this 24th day of September, in

the year of our Lord one thousand nine hundred

and eight, and of our Independence the one hundred

and thirty-third.

(Signed) FRANK C. NASH,
Clerk.

[Seal of Circuit Court.]

United States Marshal's Of&ce,

Eastern District of Washington,—ss.

I hereby certify that I received the within writ

on the 24th day of September, 1908, and personally

served the same on the 24th day of September, 1908,

by delivering to and leaving with D. G. Black,

General Agent for the Great Northern Railway

Company, said defendant named therein, personally,

at Spokane, Countv of Spokane, Washington, m

said district, a copy thereof, together with a copy of
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the complaint, certified to by Frank C. Nash, Clerk

U. S. Circuit Court, attached thereto.

(Signed) GEO. H. BAKER,
U. S. Marshal.

By R. D. McCully,

Deputy.

Fees: $2.06.

[Endorsements]: Sunmaons. Filed in the U. S.

Circuit Court for the Eastern District of Washing-

ton, Sept. 25th, 1908. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Complaint.

Plaintiff complains of defendant and for cause of

action alleges:

I.

That defendant is now and was, and at all times

herein mentioned, a railway corporation and common

carrier of freight and passengers, created, organized

and existing under and by virtue of the laws of

the State of Minnesota, and carrying on and prose-

cuting interstate commerce transportation as a rail-

road company within and through the States of

Minnesota, North Dakota, Montana, Idaho and
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Washington, and is a citizen of the State of Minne-

sota.

That at the tinie of the injury hereinafter com-

plained of, plaintiff was a locomotive engineer, em-

ployed as such by defendant in the operation of a

locomotive attached to and hauling a construction

train transporting men and materials, personal

property and supplies upon and along defendant's

railway line within and through the states of Idaho,

Montana, and was engaged at said time, in inter-

state commerce transportation.

III.

That previous to the happening of the injury here-

in complained of, defendant had, through its master

mechanic and roundhouse foreman, carelessly and

negligently provided as part of the attachments and

machinery of said locomotive, and used thereon, a

certain old style obsolete, inadequate, dangerous, an-

tiquated and defective lubricator glass, with the

usual guard missing therefrom, and which plaintiff,

in order to retain and prosecute his employment was

compelled to and did use in and upon said locomotive

in the operation of the same.

IV.

That on, to wit, the 13th day of May, 1908, while

plaintiff was operating said locomotive, caring for

and attending to the same, and performing his duties

as engineer under the instructions and orders of

said defendant, near Troy, Montana, said lubricator

glass exploded driving a piece of said glass into the

right eye of plaintiff, greatly injuring said eye to
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such an extent that his former perfect and healthy

eyesight was and is permanently injured and des-

troyed; that the eyesight of said eye is completely

and wholly destroyed for all practical use and pur-

pose, rendering it impossible for him to engage in,

prosecute or labor at his profession as locomotive

engineer, or at all in train service, which condition

is permanent and will exist during the remainder of

his life, and plaintiff, by reason of said injury, has

suffered and will in the future suffer great pain and

mental anguish, and has been put to, and will have

to in the future sustain great expense for medical

attendance.
V.

That said injury was caused wholly by the de-

fective condition of said lubricator glass, and the

want of and lack of a proper guard for the same,

and the carelessness and negligence on the part of

the master mechanic and roundhouse foreman of de-

fendant in not providing a proper guard for said

lubricator glass, and glass which was not defective,

and also for not providing and furnishing plaintiff

an adequate, modern and proper lubricator glass and

its appurtenances upon and for the use of said loco-

motive, and the operation thereof.

VI.

That defendant and said master mechanic and

roundhouse foreman knew and should have known

that said lubricator glass had no guard upon it, that

it was defective, old, antiquated and out of date, and

dangerous to be used by plaintiff, previous to and at

the time of said injury complained of, and defend-

ant's master mechanic and roundhouse foreman
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carelessly and negligently permitted and required

tlie same to be used by plaintiff in the operation of

said locomotive.

VII.

That at the time plaintiff discovered the defective

condition of the lubricator glass, and the fact that

there was no guard around the same, plaintiff had

no means to have the same repaired or put in safe

condition, and there was no means available for said

repairs.

VIII.

That plaintiff has been a locomotive engineer and

fireman in train service for upwards of twelve years,

and was at the time of his injury earning one hun-

dred and eighty-five dollars per month, and but for

said injury would have been able to have earned said

sum continuously, and have been capable of and

qualified for promotion, and an increase of salary

in proportion to the value of his services, which

would have been much greater during the remaining

part of his natural life; that said plaintiff is of the

age of thirty-six years, and is, by reason of said in-

jury unable to obtain employment as locomotive en-

gineer and that he is unable to perform, and incap-

able of performing any other class of services or em-

ployment, and his earning capacity is thereby

greatly reduced.

IX.

That said injury to plaintiff was caused wholly by

the carelessness and negligence of said defendant's

master mechanic and roundhouse foreman. That

plaintiff is a citizen of the State of Washington.
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X.

That an act of the Legislature of the State of

Montana, approved January 16th, 1905, entitled,

''An act to determine the liability of persons or cor-

porations operating railways or railroads in this

State, for damages sustained by employees thereof,

and to declare void contracts restricting such lia-

bility," provides as follows;

Sec. I.

''Every person or corporation operating a railway

or railroad in this State shall be liable for all

damages sustained by any employee of such person,

or corporation in consequence of the neglect of any

other employee or employees thereof, or by the mis-

management of any other employee or employees

thereof, or in consequence of the wilful wrongs,

whether of commission or omission, of any other

employee or employees thereof, when such neglect,

mismanagement or wrongs, are in any manner con-

nected with the use and operation of any railway or

railroad on or about which they shall be employed,

and no contract which restricts such liability shall

be legal or binding.
Sec. II.

Right of action in case of death, survives to heirs

and personal representatives.

Approved Jan. 16th, 1905."

XI.

That said suit is brought for the purpose of enforc-

ing and obtaining the rights of plaintiff under and by

virtue of said laws of Montana, the common law,

and the Act of Congress of the United States, ap-

proved April 22d, 1908, entitled.
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"An Act relating to the liability of common
carriers by railroads to the employees in certain

cases."

XII.

That by reasons of the facts hereinbefore stated,

plaintiff has been damaged by the negligence and
carelessness of said defendant and its master me-
chanic and roundhouse foreman, in the sum of

Twenty Thousand Dollars, no part of which has been

paid.

Wherefore, iDlaintift demands judgment against

defendant for the sum of twenty thousand dollars

and his costs and disbursements herein.

(Signed) F. H. McDERMOTT,
W. H. PLUMMER,
Attorneys for Plaintiff.

State of Washington,

County of Spokane,—ss.

Anson McDermid, being first duly syrorn, deposes

and says: That he is the plaintiff in the aboye-en-

titled action; that he has heard read the foregoing

complaint, knows the contents thereof, and believes

the same to be true.

(Signed) ANSON McDERMID.

Subscribed and sworn to before me this 2d day of

Sept., 1908.

(Signed) W. H. PLUMMER,
Notary Public Residing at Spokane, Washington,

[Endorsements] : Complaint. Filed in U. S. Cir-

cuit Court for the Eastern Dist. of Washington.

Sept. 24th, 1908. Frank C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintife,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Interrogatories [Propounded on Behalf of the Plain-

tiff to the Defendant].

To the Above-named Defendant, The Great Northern

Railway Company:
You are hereby required to answer the following

interrogatories hereby propounded to you by the

plaintiff's attorney, and within twenty days from

the date the same are served upon you, file your an-

swers thereto with the clerk of the above-entitled

court.

1. State what was being transported, if anything,

by the train and each car thereof, attached to which
train was the locomotive upon which plaintiff was

working.

2. If you state that any steel rails were being

transported by any part of said train, or the whole

thereof, then state where said rails were loaded on

said cars originally, and through what states, if any,

the same had been transported on said cars previous

to the happening of the injury complained of.

3. State whether or not the cars which had been,

and were being moved by the locomotive operated by



10 The Great Northern Railway Company

plaintiff, had been previous thereto used in handling

freight of any kind or description through any states

of the Union, and if so what states.

4. State whether or not any of said cars were,

previous to said injury, commonly used in and about

the transportation business of the Great Northern

Railway Company.

5. Through what states, if any, and how long if

at all previous to the injury complained of, was said

locomotive used in handling cars of the Great North-

ei-n Railway Company.

6. State exactly for what purpose the cars, or any

of them, or the locomotive making the whole or any

part of said train upon which plaintiff was employed,

was engaged in, either at the time or at any time

previous to the happening of the injury complained

of.

7. State what particular officer or officers, agent

or agents, representative or representatives, of the

defendant had charge of, or whose duty it was to

see to the furnishing and equipping of locomotives

operated and used by said defendant on the line of

said railway, and particularly the locomotive upon

which plaintiff was employed.

8. Give the name and style of the office or agency

by which said persons are designated.

9. Is it not a fact that the master mechanic and

roundhouse foreman, or either of them, had charge

of, and it was the duty of them, or either of them to

see that the locomotive upon which plaintiff was em-

ployed was furnished with proper appliances, equip-
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ments, attachments and all appurtenances necessary

to its efficient and safe operation?

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

[Endorsements] : Service of within interrogatories

by a true copy thereof, is hereby accepted this 16th

day of October, 1908.

(Signed) L. C. GILMAN,
A. J. LAUGHON and

B. 0. GRAHAM,
Attorneys for Defendant,

Filed in the U. S. Circuit Court for the Eastern

Dist. of Wash. Oct. 19, 1908. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion,

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Answer.

Comes now the defendant. Great Northern Rail-

way Company, and for answer to the complaint of

the plaintiff:

I.

Denies that at the time of the injury complained

of by plaintiff, the locomotive referred to in para-

graph two of the complaint was attached to or haul-
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ing a train, transporting men or materials, personal

property or supplies, within or through the State of

Idaho or Montana, and denies that plaintiff, or said

locomotive or train was at said time engaged in inter-

state commerce transportation.

n.

Denies each and every allegation, matter and thing

contained in paragraph three (3) of said complaint.

III.

Admits that on or about the 13th da}^ of May,

1908, the lubricator glass on a locomotive was

broken, and that a piece of said glass entered plain-

tiff's right eye, causing some injury, and denies each

and every other allegation, matter and thing con-

tained in paragraph four (1) of said complaint.

IV.

Denies each and every allegation, matter and thing

contained in paragraphs five (5), six (6) and seven

(7) of said complaint.
V.

Denies each and every allegation, matter and thing

contained in paragraph eight (8) of said complaint,

and denies that plaintiff was earning, or capable of

earning, more than One Hundred and Forty

($140.00) Dollars per month, at the time of said in-

jury.
VI.

Denies each and every allegation, matter and thing

contained in paragraphs nine (9), ten (10), eleven

(11) and twelve (12) of said complaint, and denies

that plaintiff has been damaged in the sum of Twenty

Thousand ($20,000.00) Dollars, or in any sum what-

ever.
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Further answering plaintiff's complaint, and for

a first affirmative defense thereto, defendant alleges

:

That if plaintiff siiff'ered any injury or sustained

any damage by reason of any of the matters stated

in his complaint, such injury and damage was caused

by the act, omission, imprudence and want of care of

plaintiff himself, and his own act, omission, impru-

dence and want of care contributed to and were the

proximate causes thereof.

And for a further and second affinnative defense,

defendant alleges

:

That if plaintiff suffered any injury or sustained

any damage by reason of any of the matters stated in

his complaint, such injury or damage was the result

of the ordinary risks and hazards of the employment
in which the plaintiff was engaged, and of circum-

stances and conditions open and apparent to the

plaintiff and known to him at and prior to the time

of the injury or damage.

For a further, separate and third affirmative de-

fense defendant alleges

:

That if plaintiff suffered any injury or sustained

any damage by reason of the matters alleged in his

complaint, such injury or damage was the result of

the act, omission, imprudence and want of care of

plaintiff's fellow-servants engaged in the same gen-

eral employment.
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Wherefore, defendant prays that said action be

dismissed; that plaintiff take nothing herein, and

that it have and recover judgment for its costs.

(Signed) L. C. GILMAN,

(Signed) A. J. LAUGHON,
(Signed) B. O. GRAHAM,

Attorneys for Defendant.

State of Washington,

County of Spokane,—ss.

B. 0. Graham, being duly sworn, on oath says:

That he is one of the attorneys for the defendant.

Great Northern Railway Company, in the above-enti-

tled cause; that he has read the foregoing answer,

knows the contents thereof; and believes the same

to be true; that defendant is a foreign corporation,

and has no officer or agent within the County afore-

said, authorized to make the verification, other than

its attorneys, one of whom is affiant, who is duly au-

thorized so to do; that this verification is made by the

affiant for the reasons hereinbefore stated, and be-

cause the material allegations in said pleading are

within deponent's knowledge.

(Signed) B. 0. GRAHAM.

Subscribed and sworn to before me this 15th day

of October, 1908.

[Seal] (Signed) M. R. KELLINGER,

Notary Public in and for the State of Washington,

Residing at Spokane, Wash.

[Endorsements]: Due service of the within an-

swer, by a true copy thereof, is hereby accepted, at
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Spokane, Washington, this 15th day of October,

1908.

(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorneys for Plaintiff.

Answer. Filed in the U. S. Circuit Court for the

Eastern District of Washington. October 19th,

1908. Frank C. Nash, Clerk.

I7i the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.
Reply.

Comes now the above-named plaintiff, Anson Mc-
Dermid, and replying to the affirmative defenses set

up in defendant's answer:

Denies each and every allegation, matter and thing

therein contained.

Denies that the injury and damage sustained by
plaintiff was caused by the act or omission, or im-

prudence and the want of care on the part of the

plaintiff, by his own act or omission, or imprudence,

or want of care, or that any of such alleged acts con-

tributed in any manner, or were the proximate

cause or causes of said injury and damages sus-

tained.
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Denies that the injur}' and damages sustained by

plaintiff was the result of the ordinary risks and haz-

ards of the employment in which plaintiff was en-

gaged, or of circumstances and conditions open and

apparent to the plaintiff, or was known to him at and

prior to the time of the injury or damage, or at all.

Denies that plaintiff's injury or damages was

caused, or was the result of any act or omission, or •

imprudence or want of care of plaintiff's fellow-

servant or fellow-servants engaged in the same gen-

eral emploj^nent.

Plaintiff denies each and every allegation, matter

and thing pleaded or contained in the whole or any

part of defendant's answer not expressly admitted

by him to be true in his complaint in this cause.

Wherefore, plaintiff prays judgment as heretofore

prayed for in his complaint.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

State of Washington,

County of Spokane,—ss.

W. H. Plummer, being first duly sworn, deposes

and says: That he is the attorney for the plaintiff in

the above-entitled action, and makes this affidavit on

behalf of the said plaintiff for the reason that said

plaintiff, at this time is not within the County of

Spokane, and that he has heard read the foregoing

reply, knows the contents thereof, and believes the

same to be true. __
(Signed) W.H. PLUMMER.
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Subscribed aud sworn to before me this 16th day

of October, 1908.

(Signed) A. W. WITHERSPOON,
Notary Public, Residing at Spokane, Washington.

[Endorsements] : Due service of the within reply

by a true copy thereof, is hereby accepted this 16th

day of October, 1908.

(Signed) L. C. OILMAN,
(Signed) A. J. LAUOHON,
(Signed) B. 0. GRAHAM.

Reply. Filed in the Circuit Court of the United
States for the Eastern District of Washington. Oc-
tober 19th, 1908. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Stipulation [that Amended Complaint may be Filed,

etc.].

It is hereby stipulated and agreed by and between
plaintiff and defendant in the above-entitled action,

by their respective attorneys

—

That the annexed amended complaint may be filed

by plaintiff in place of the original complaint now
on file.
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T^at defendant shall notNt)e required to answer

said Wended complaint any farther than the answer

to theVriginal complaint in tlA action.

ThatXall of the allegationsXcontained in said

amende^complaint, which are not admitted to be

true in defendant's answer to the oWinal complaint,

shall be considered denied the same as though an

answer had\een filed and served t\said amended

complaint sp^ifically denying same.

Defendant 1ms ten days from dat(>y^ to answer

amended complaint.

Dated 10/20-08.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

(Signed) L.C. OILMAN,

(Signed) A. J. LAUGHON,
(Signed) B. 0. GRAHAM.

Attorneys for Defendant.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.
No. 1358.

ANSON McDERMID,
.

Plamtirt,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
t^ . i +Defendant.

Amended Complaint.

Comes now the above-named plaintiff and files this

his amended complaint in the above-entitled action,

and for cause of action against defendant alleges:
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I.

That defendant is now and was, and at all times
herein mentioned, a railway corporation and com-
mon carrier of freight and passengers, created, or-

ganized and existing under and by virtue of the laws
of the State of Minnesota, and in carrying on and
prosecuting interstate commerce transportation as a
railroad company within and through the States of
Minnesota, North Dakota, Idaho, and Washington,
and is a citizen of the State of Minnesota.

II.

That at the time of the injury herein complained
of, plaintiff was a locomotive engineer, employed as
such by defendant in the operation of a locomotive
attached to and hauling a construction train trans-

porting men and materials, personal property and
supplies upon and along defendant's railway line

within and through the States of Idaho, Montana,
and was engaged at said time, in interstate com-
merce transportation.

III.

That about ten days prior to the happening of the

injury complained of, defendant had, through its

master mechanic and roundhouse foreman, carelessly

and negligently provided for, and required plaintiff

to use, a certain locomotive, which locomotive was
provided with and used thereon, a certain old style,

obsolete, inadequate, dangerous antiquated and de-

fective lubricator glass, with the usual guard miss-

ing therefrom, and which plaintiif in order to retain

and prosecute his emploj^ment as engineer of said

locomotive, was compelled to, and did use in and

upon said locomotive in the operation of the same.
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IV.

That at the time plaintiff took charge of said loco-

motive and commenced to use the same, he informed

and notified the roundhouse foreman at Hillvard,

Washington, that said locomotive had no guard for

said lubricator glass, but said roundhouse foreman

informed plaintiff that the said guard would be pro-

vided in a few days, and ordered and required plain-

tiff to use said locomotive notwithstanding said

guard was missing from said locomotive.

V.

That said roundhouse foreman was the officer and

employee of said defendant, whose duty it was to see

that said locomotive was at all times properly

equipped and jDrovided with said lubricator glass

guard and all other appurtenances, attachments and

supplies.
YI.

That relying upon the promises of said defendant

through said roundhouse foreman, that said lubri-

cator glass guard would be provided within a few

daj^s, and for no other reason, plaintiff took charge of

said locomotive and operated the same as engineer

thereof in the ordinary and usual way.

VII.

That at nmnerous tunes between the time plaintiff

took charge of said locomotive and the happening of

the injury herein complained of, plaintiff frequently

informed the roundhouse foreman at Troy, Montana,

the nearest roundhouse and place for repairs and

supplies to the locality in which plaintiff was em-

ployed, that said guard was still missing, and that it

ought to be fixed, whereupon he was always in-
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formed by said roimdlioiise foreman that the same
would be provided within a few days, which prom-
ises were relied upon by plaintiff and was the only
reason why plaintiff continued to use said locomo-
tive.

VIII.

That up to the time of the happening of the injury
complained of, defendant, through its said round-
house foreman, carelessly and negligently failed to
provide said guard for said locomotive, although
plaintiff at all times relied upon their promises so
to do.

IX.

That on, to wit, the 13th day of May, 1908, while
plaintiff was operating said locomotive, caring for
and attending to the same and performing his duties
as engineer under the instructions and orders of said
defendant, near Troy, Montana, said lubricator glass
exploded driving a piece of said glass into the right
eye of plaintiff, greatly injuring said eye to such an
extent that his former eyesight was and is perman-
ently injured and destroyed; rendering it impossible
for him to engage in, prosecute or labor at his pro-
fession as locomotive engineer, or at all in train
service, which condition is permanent and will exist
during the remainder of his life, and plaintiff, by
reason of said injury, has suffered and will in the
future suffer great pain and mental anguish, and has
been put to, and will have to in the future sustain,

great expense for medical attendance. That plain-

tiff has no other trade, profession or occupation with
which to labor and support hunself other than the
class of common labor which can be performed with-

out the sight of one of his eyes.
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X.

That said injuiy was caused wholly by the defec-

tive condition of said lubricator glass, and the want

of and lack of a proper guard for the same, and the

carelessness and negligence on the part of the de-

fendant through its master mechanic and roundhouse

foreman, in not providing a proper guard for said

lubricator glass, and glass which was not defective,

and also for not providing and furnishing plaintiff

an adequate, modern and proper lubricator glass and

its appurtenances upon and for the use of said loco-

motive, and the operation thereof.

XI.

That defendant and said master mechanic and

roundhouse foreman knew and should have known,

that said lubricator glass had no guard upon it, that

it was defective, old, antiquated, and out of date, and

dangerous to be used by plaintiff, previous to and at

the time of said injury complained of, and defendant

and its master mechanic and roundhouse foreman,

carelessly and negligently pemiitted and required

the same to be used by plaintiff in the operation of

said locomotive.
XII.

That plaintiff has been a locomotive engineer and

fireman in train service for upwards of twelve years,

and was at the time of his injury earning one hun-

dred and eighty-five dollars per month, and but for

said injury would have been able to have earned said

sum continuously, and have been capable of and

qualified for promotion, and an increase of salary in

proportion to the value of his services, which would

have been much greater during the remaining part
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of his natural life; that said plaintiff is of the age of

thirty-six years, and is, by reason of said injury,

unable to obtain employment as locomotive engineer

and that he is unable to perform, and incapable of

performing any other class of services or employ-
ment, and his earning capacity is thereby greatly re-

duced.

XIII.

That said injury to plaintiff was caused wholly by
the carelessness, negligence and want of care on the

part of said defendant and its master mechanic and

roundhouse foreman.

XY.
That an act of the legislature of the State of Mon-

tana, approved January 16th, 1905, entitled, "An
Act to determine the liability of persons or corpora-

tions operating railways or railroads in this State,

for damages sustained by employees thereof, and to

declare void contracts restricting such liability."

Sec. I.

"Every person or cor|)oration operating a railway

or railroad in this State shall be liable for all dam-

ages sustained by any employee of such person or

corporation in consequence of the mismanagement of

any other employee or employees thereof, or in con-

sequence of the wilful wrongs, whether of commis-

sion or omission, of any other employee or employees

thereof, when such neglect, mismanagement or

wrongs, are in any manner connected with the uses

and operation of any railway or railroad on or about

which they shall be employed, and no contract which

restricts such liability shall be legal or binding.
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Sec. II.

Rip-ht of action in case of death, survives to heirs

and personal representatives.

ApprovedJan. 16th, 1905."

XVI.

That this suit is brought for the purpose of en-

forcing and obtaining the rights of plaintiff under

and by virtue of said laws of Montana, the common

law, and the Act of Congress of the United States,

approved April 22d, 1908, entitled, "An Act relating

to the liability of common carriers by railroad to

their employees in certain cases."

That by reason of the facts hereinbefore stated,

plaintiff has been damaged by the negligence and

carelessness of said defendant and its master

mechanic and roundhouse foreman, in the sum of

Twenty Thousand Dollars, no part of which has been

paid.

Wherefore, plaintiff demands judgment against

defendant for the sum of Twenty Thousand Dollars

and its costs and disbursements herein.

(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorneys for Plaintiif

.

State of Washington,

County of Spokane,—ss.

W. H. Plummer, being first duly sworn, deposes

and says: That he is one of the attorneys for the

plaintiff in the above-entitled action, and makes this

affidavit on behalf of the said plaintiff, for the reason

that said plaintiff, at this time, is not within the

County of Spokane, and that he has heard read the
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foregoins^ amended complaint, knows the contents

thereof, and believes the matters and things therein

stated are true.

(Signed) W. H. PLUMMER.
Subscribed and sworn to before me this 20th day

of October, 190S.

[Notarial Seal]

(Signed) LATTRENXE JACK,
Xotarv Public Residing at Spokane, Washington.

[Endorsements] : Amended Complaint. Filed in

the U. S. Cii'cuit Court for the Eastern District of

Washington. October 24th, 1908. Frank C. Xash,

Clerk.

[Motion to Require Plaintiff to Elect, etc.]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

Xo. 1358.

AXSOX Ml-DERMID,
Plaintiff.

TS.

GREAT XORTHERX RAILWAY COMPAXY (a

Corporation),

Defendant.

MOTIOX TO ELECT.
The defendant, Great Xorthem Railway Company,

makes this motion for an order of the Court requii'-

ing the plaintiff herein to elect upon which one of

the grounds of negligence mentioned in the amended
complaint the plainti:^ wiU rely upon in the trial of

said cause, that is to say, whether this action is based

upon, and he will rely upon an alleged violation of
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the laws of the State of Montana, of the Act ap-

proved Jannar}^ 16th, 1905, or whether he will rely

upon a right of action had- and under the common

law, or whether he will rely upon an alleged violation

of the Act of Congress of the United States, ap-

proved April 22d, 1908, relating to the liability of

common carriers by railroads to their employees in

certain cases, or whether he will rely upon any other

statute as grounds of his cause of action; and for an

order of the Court requiring the plaintiff at this time

to elect one of the several alleged grounds of negli-

gence upon and by virtue of which said cause of ac-

tion will be tried.

(Signed) L. C. OILMAN,

(Signed) A. J. LAUGHON,
(Signed) B. 0. GRAHAM,

Attorneys for Defendant.

[Endorsements] : Motion to Elect. Filed in U. S.

Circuit Court for East. Dist. of Washington. Oct..

31st, 1908. Frank C. Nash, Clerk.

Due service of the within motion by a true copy

thereof, is hereby accepted at Spokane, Washington,

this 30th day of October, 1908.

(Signed) W. H. PLUMMEE,
Attorney for Plaintiff.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Order Denying Motion [to Require Plaintiff] to

Elect, etc.

Now, on this cla}^ the motion of the defendant for

an order of the Court requiring the above-named

plaintiff to elect upon which one of the grounds of

negligence mentioned in plaintiff's amended com-

plaint the plaintiff will rely upon in the trial of said

cause, coming on regularly for hearing, W. H. Plum-

mer, Esquire, appearing as attorney for the plaintiff,

and A. J. Laughon, Esquire, of counsel for the de-

fendant, and after argument of respective counsel,

the Court being fully advised, it is

Ordered that said motion to elect be, and the same

is, hereby denied. Defendant excepts to the ruling

of the Court and its exception is allowed.

Done in open court this 2d day of November, 1908.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Order Denying Motion to Elect.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. November 2d, 1908. Frank

C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

AXSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

CorjDoration),

Defendant.

Motion to Strike Interrogatories.

The defendant makes this motion for an order of

the Court, striking from the files therein the inter-

rogatories propounded by the plaintiff to the defend-

ant, the same being nine separate interrogatories,

and have the order striking from said files each and

every interrogatory numbered one (1), two (2),

three (3), four (4), five (5), six (6), seven (7),

eight (8), and nine (9), upon the grounds that there

is no authority by rule of Court or statute regulat-

ing the trial of civil actions in this Court and the

procedure therein which authorizes or permits inter-

rogatories to be propounded by a party to be an-

swered by another party in such actions.

This motion is based upon the records and files in

this case and upon the statutes of the United States

with reference to the trial of actions at law in the

United States Courts, and in particular upon section

861 of the Revised Statutes of the United States and

such other sections thereof as apply to such proced-

ure.
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POINTS AND AUTHORITIES.
The defendant relies upon section 861 of the Re-

vised Statutes of the United States and such other

Acts of Congress as rehite to the procedure or trial

of civil cases in the United States Circuit Court and
also upon the case of Hanks Dental Association v.

International Tooth Crown Company, 194 U. S., 303,

43 Law Ed. 989.

(Signed) L. C. GILMAN,
(Signed) A. J. LAUGHON,
(Signed) B. O. GRAHAM,

Attorneys for Defendant.

[Endorsements] : Due service of the within mo-
tion, by a true copy thereof, is hereby accepted at

Spokane, Washington, this 5th day of November.
1908.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

Motion to Strike Interrogatories. Filed in the U.
S. Circuit Court for the Eastern District of Wash-
ington. November 12th, 1908. Frank C. Nash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation)

,

Defendant.

Demurrer to Amended Complaint.

The defendant demurs to the amended complaint

on the ground that the same does not state facts snfB-

cient to constitute the cause of action.

(Signed) L. C. OILMAN,

(Signed) A. J. LAUGHON,
(Signed) B. O. GRAHAM,

Attornej'S for Defendant.

[Endorsements] : Due service of the within de-

murrer by a true copy thereof, is hereby accepted at

Spokane, Washington, this 11th day of November,

1908.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

Demurrer to Amended Complaint. Filed in the

U S Circuit Court for the Eastern District of Wash-

ington. November 12th, 1908. Frank C. Nash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Order Overruling Demurrer to Amended Complaint.
This matter having come on to be heard this 30th

day of November, 1908, upon a demurrer to the com-
plaint in said action : Now on motion of W. H. Plum-
mer, attorney for the plaintiff, and after being fully

advised in the premises

:

It is ordered, that the demurrer of the defendant
to plaintiff's complaint in this action, be and the

same is, hereby overruled.

Dated this 1st day of December, 1908.

(Signed)

By the Court: EDWARD WHITSON,
Judge.

[Endorsements]: Order Overruling Demurrer to

Amended Complaint. Filed in the U. S. Circuit

Court for the Eastern District of Washington. De-

cember 1st, 1908. Frank C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washinoton, Eastern Bm-

''"''
No. 1358.

ANSON McDERMID,
^^^.^^.^^

VS.

GREAT NORTHERN RAILWAY COMPANTT (a

Corporation),
Defendant.

Answer to Amended Complaint.

The defendant answering the amended complaint:

I.

Admits that the defendant, at the times mentioned

in the complaint, was a railway corporation and com-

mon carrier of freight and passengers, organized and

existing nnder and by virtne of the laws of the State

of Minnesota, and that it is a citizen of the Sta e ot

Minnesota, but denies each and every other allega-

tion contained in paragraph 1 of the amended com-

plaint.

Admits that at the time mentioned in the complaint

the plaintiff was a locomotive engineer, employed by

the defendant, in the operation of a locomotive at-

tached to a train of cars, bnt denies each and every

other allegation contained in paragraph 2 ot the

amended complaint.

Denies each and every allegation contained in

paragraphs 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and

16 of the amended complaint.
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Further answering the plaintiff's amended com-

plaint, and for a first affirmative defense thereto, de-

fendant alleges that if the plaintiff suffered any in-

jury or sustained any damage by reason of any of

the matters stated in his amended complaint, such

injury and damage was caused by the act, omission,

imprudence and want of care of the plaintiff himself,

and his own act, omission, imprudence and want of

care contributed to and were the proximate causes

thereof.

For a further and second affirmative defense, de-

fendant that if the plaintiff suffered any injury or

sustained any damage b}^ reason of any of the mat-

ters stated in his amended complaint, such injury or

damage was the result of the ordinary risks and haz-

ards of the emplojrment in which plaintiff was en-

gaged and the circumstances and conditions open

and apparent to the plaintiff, and known to him, at

and prior to the time of the injury or damage.

For a further, separate and third affirmative de-

fense, defendant alleges that if plaintiff suffered any

injury or sustained any damage by reason of any of

the matters alleged in his amended complaint, such

injury or damage was the result of the act, omission,

imprudence and Vv^ant of care of plaintiff's fellow-

servants, engaged in the same general employment.

Wherefore, defendant prays that said action be

dismissed; that plaintiff take nothing herein, and

that it have and recover judgment for its costs.

(Signed) L. C. GILMAN,
(Signed) A. J. LAUGHON,
(Signed) B. O. GRAHAM,

Attorneys for Defendant.
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State of Wasliington,

County of Spokane,—ss.

B. O. Graham, }3eing duly sworn, on oath says:

That he is one of the attorneys for the defendant.

Great Northern Railway Company, in the above-enti-

tled cause; the he has read the foregoing answer to

amended complaint, knows the contents thereof, and

believes the same to be true.

That defendant is a foreign corporation, and has

no officer or agent within the county aforesaid,

authorized to make the verification, other than its

attorneys, one of whom is affiant, who is duly au-

thorized so to do ; that this verification is made by the

affiant for the reasons hereinbefore stated, and be-

cause the material allegations in said pleading are

within the deponent's knowledge.

(Signed) B. O. GRAHAM.

Subscribed and sworn to before me this 8th day of

December, 1908.

(Signed) M. M. R. KELLINGER,

Notary Public, in and for the State of Washington,

Residing at Spokane, Wash.

[Endorsements] : Due service of the within ,

by a true copy thereof, is hereby accepted at Spo-

kane, Washington, this 9th day of December, 1908.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

Answer to Amended Complaint. Filed in the IT.

S Circuit Court for the Eastern District of Wash-

ington. December 10th, 1908. Frank C. Nash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Reply to Answer to Amended Complaint.

Comes now the above-named plaintiff and replying

to tlie affirmative matter pleaded in defendant's an-

swer, and to defendant's first affirmative defense and
its second affirmative defense, and its separate and
third affirmative defense pleaded in said answer
plaintiff denies each and every allegation, matter and
thing therein contained.

And denies each and every allegation, matter and
thing contained in said answer not expressly herein-

before admitted to be true in plaintiff's complaint.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

[Endorsements] : Due service of the within reply

by a true copy thereof, is hereby accepted at Spo-
kane, Washington, this 12th day of December, 1908.

(Signed) L. C. OILMAN,
(Signed) A. J. LAUOHON,
(Signed) B. O. GRAHAM,

Attorneys for Defendant.
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Reply to Answer to Amended Complaint. Filed in

the U. S. Circuit Court for the Eastern District of

Washington, December 12, 1908. Frank C. Xash,

Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.
No. 1358.

ANSON McDEEMID,
^^^.^^.^^

VS.

GREAT XORTHERX RAILWAY COMPANY (a

Corporation),
Defendant.

Opinion [Sustaining Motion to Strike Interroga-

tories].

W. H. PLUMMER, for Plaintiff.

L. C. OILMAN and A. J. LAUGHON, for De-

fendant.

WHITSON, District Judge.—The defendant has

moved to strike interrogatories propoimded by plain-

tiff. It has long been the practice in this district to

disallow interrogatories upon the authority of Hanks

Dental Association vs. Tooth Crown Company, 194

U. S. 303. But plaintiff's counsel, having in mind

this decision, would distinguish it on account of the

provisions of sections 6009 and 6011 of Ballinger's

Code. The distinction relied upon is this
:
The Su-

preme Court has held in Camden and Suburban Rail-

way Company vs. Stetson, 177 U. S. 172, that it is

competent for a Federal Court to order the physical
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examination of a plaintiff who seeks to recover for

personal injuries, provided the state statute so pro-

vides, distinguishing Union Pacific Railwa}^ Com-

pany vs. Botsford, 141 U. S. 250, which denied the

exercise of this power as not sanctioned by the com-

mon law, and there being no state statute conferring

the power. From this it is deduced that the statute

of this State which provides for the discovery of ma-

terial facts for the support of the action is applicable

in analogy to the decisions regarding the physical

examination of parties. The sections referred to

read as follows:

Section 6009. "Instead of the examination being

had at the trial, as provided by the last section, the

plaintiff, at the time of filing his complaint or after-

wards, and the defendant, at the time of filing his

answer or afterwards, may file in the clerk's ofiice

interrogatories for the discovery of facts and docu-

ments material to the support of the action, to be

answered on oath by the adverse party."

Section 6011. "A party to an action or proceed-

ing, having filed interrogatories to be answered by

the adverse party, as prescribed by the last two sec-

tions, shall not thereby be precluded from examining

such adverse party as a witness at the trial, nor from

taking his deposition to be read at the trial.
'

'

Judge Hanford in Smith vs. Northern Pacific

Railway Company, 110 Fed. 341, having under con-

sideration sections 6009 and 6010, held that inter-

rogatories were permissible, but this decision was re-

ferred to with disproval in Hanks Dental Associa-

tion vs. Tooth Crown Company, supra, p. 309. It is
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to be observed that in the opinion rendered by Judge

Hanford the identical language is quoted upon wMcli

counsel must necessarily rely here, although section

6011 is not referred to. Both on account of this ex-

press reference, as well as upon the language used

by Mr. Justice Miller in Ex parte Fisk, 113 U. S.

713, it must be held that to sustain the contention of

counsel would in effect be nothing more than a tech-

nical evasion of the rule laid down by the Supreme

Court, which is based upon the theory that a practice

in this respect has been provided by Congress for the

guidance of federal courts which is complete and

conclusive. This practice cannot be evaded by in-

direction upon the theory that the information sought

in support of the action, but not to be used as evi-

dence ; for it would at least partially encroach upon

the procedure established by the federal statutes.

The motion to strike will be sustained.

[Endorsements]: Opinion Sustaining Motion to

Strike Interrogatories. Filed in the U. S. Circuit

Court for the Eastern District of "Washington, De-

cember 30th, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Defendant.
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Stipulation [that Amended Answer may be Filed,

etc.].

It is hereby stipulated between the counsel for the

respective parties, that the defendant herein may file

and serve forthwith, its amended answer to the

amended complaint ; it being further agreed that the

filing and serving of said answer shall not operate

to extend the setting for trial of this cause beyond

the next term.

(Signed) W. PI. PLUMMEE,
Attorney for Plaintiff.

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements] : Stipulation as to Piling

Amended Answer to Amended Complaint. Filed

March 27th, 1909, in the U. S. Circuit Court for the

Eastern District of Washington. Frank C. Nash,

Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Defendant.
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Amended Answer to Amended Complaint.

The defendant, for its amended answer to the

amended complaint of the plaintiff herein

:

I.

Admits that the defendant, at the time mentioned

in the complaint, was a railway corporation and com-

mon carrier of freight and passengers, organized and

existing under and by virtue of the laws of the State

of Minnesota, and that it is a citizen of the State of

Minnesota, but denies each and every other allega-

tion contained in paragraph 1 of the amended com-

plaint.

II.

Admits that at the time mentioned in the com-

plaint the plaintiff was a locomotive engineer, em-

ployed by the defendant, in the operation of a loco-

motive attached to a train of cars, but denies each

and every other allegation contained in paragraph

2 of the amended complaint.

III.

Denies each and every allegation contained in para-

graphs 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and 16

of the amended com]Dlaint.

Further answering the plaintiff's amended com-

plaint, and for a first affirmative defense thereto, de-

fendant alleges that if the plaintiff suffered any in-

jury or sustained any damages by reason of any of

the matters stated in his amended complaint, such in-

jury and damage was caused by the act, omission,

imprudence and want of care of the plaintiff himself,

and his own act, omission, imprudence and want of
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care contributed to and were the proximate causes

thereof.

IV.

For a further and second affirmative defense, de-

fendant alleges that if the plaintiff suffered any in-

jury or sustained any damage by reason of any of

the matters stated in his amended complaint, such

injury or damage was the result of the ordinary risks

and hazards of the employment in which plaintiff

was engaged and the circumstances and conditions

open and apparent to the plaintiff, and known to

him, at and prior to the time of the injury or dam-

age.

V.

For a further, separate and third affirmative de-

fense defendant alleges that if plaintiff suffered any

injury or sustained any damage by reason of an}^ of

the matters alleged in his amended complaint, such

injury or damage was the result of the act, omission,

imprudence and want of care of plaintiff's fellow-

servants, engaged in the same general emplo^rment.

VI.

Defendant specifically denies that it was at any

time the duty of said roundhouse foreman, men-

tioned in plaintiff's complaint, to see that the said

locomotive was properl}^ equipped and provided with

said lubricator glass guard and other appurtenances,

attachments and supplies, and alleges that during all

of said time when the plaintiff was employed by the

defendant as such locomotive engineer, it was and

was made the dut}^ of said plaintiff, as such locomo-

tive engineer, to provide out of the supplies furnished
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by the defendant for that purpose, aU necessary at-

tachments, appliances and safeguards upon said loco-

motive, and to see to it and observe that said locomo-

tive Avas at all times, while under his charge, ade-

quately and sufficiently supplied with all such sup-

plies and appliances, and particularly with a guard

for said lubricator glass, and that the defendant, dur-

ing all of such time, furnished and pro^dded to said

plaintiff an adequate supply of such lubricator glass

guards and all other equipment and supplies and

safetv appliances for said locomotive, and that the

plaintiff wholly failed and neglected to provide for

and place upon said locomotive, such lubricator glass

guard, and that the absence of such guard upon such

glass 'at the time mentioned in the plaintiff's com-

plaint, was wholly caused by and due to such neglect

on the part of said plaintiff, and of his failure to per-

form his duty in that respect.

Wherefore, defendant prays that said action be

dismissed; that plaintiff take nothing herein, and

that it have and recover judgment for its costs.

(Signed) F.V.BROWN,
(Signed) A. J. LAUGHON,
(Signed) J. J. LAVIN,

Attorneys for Plaintiff.

State of Washington,

County of Spokane,—ss.

A. J. Laughon, being duly sworn, on oath says:

That he is one of the attorneys for the defendant,

Great Northern Railway Company, in the above-en-

titled cause; that he has read the foregoing amended
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answer to amended complaint, knows the contents

thereof ; and believes the same to be true.

That defendant is a foreign corporation, and has

no officer or agent within the county aforesaid, au-

thorized to make the verification, other than its at-

torney, one of whom is affiant, who is duly authorized

so to do ; that this verification is made by the affiant

for the reasons hereinbefore stated, and because the

material allegations in said pleading are within de-

ponent's knowledge.

(Signed) A. J. LAUGHOX.

Subscribed and sworn to before me this 25th day

of March, 1909.

(Signed) M. M. R. KELLIXGER,
Notary Public in and for the State of Washington,

Eesiding at Spokane, Wash.

[Endorsements] : Due service of the within

amended answer to amended complaint by a true

copy thereof is hereby accepted at Spokane, Wash-

ington, this 27th day of March, 1909.

(Signed) W. H. PLUMMER,
Attorney for Plaintiff.

Amended Answer to Amended Complaint. Filed

in the TJ. S. Circuit Court for the Eastern District

of Washington, March 27th, 1909. Frank C. Xash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.
No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

-r. ^ ^ ^Defendant.

Reply to Amended Answer to Amended Complaint.

Comes now the above-named plaintiff and replying

to the affirmative matter pleaded in defendant's

amended answer denies each and every allegation,

matter and thing therein contained, not expressly

hereinbefore admitted to be true in plaintiff's

amended complaint.

(Signed) PLUMMER & McDERMOTT,
Attorneys for Plaintiff.

[Endorsements] : Due service of the within reply

admitted this 2d day of April, 1909.

(Signed) F. V. BROWN,
(Signed) A. J. LAUGHON,
(Signed) J. J. LAVIN,

Attorneys for Defendant.

Reply to Amended Answer to Amended Complaint.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington, April 2d, 1909. Frank C. Nash,

Clerk. By W. H. Hare, Deputy.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Defendant.
Verdict.

We, the jury in the above-entitled cause, find for

the plaintiff and assess the amount of his damages at

the sum of Four Thousand Dollars.

(Signed) F. H. CROMBIE,
Foreman.

[Endorsements] : Verdict. Filed in the U. S. Cir-

cuit Court for the Eastern District of Washington,

May 3d, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Stipulation [Extending Time to Prepare, etc., Bill of

Exceptions].

Whereas, the attorneys for the respective parties,

plaintiff and defendant, heretofore agreed that an
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order might be entered, extending the time for filing

a bill of exceptions herein beyond the time provided

in the rules of Court ; and,

Whereas, it appears that no formal order at said

time was signed and filed by the Judge ; and,

Whereas, the stenographer who reported the said

case has not yet completed the transcript of all the

testimony therein

;

:N^ow, therefore, it is agreed between the parties

that the defendant herein shall have until the 25th

day of May, 1909, within which time to prepare and
file said bill of exceptions, and that the Judge of said

court may, upon the presentation of this stipulation,

sign an order extending the time to said date, which
order shall be entered nunc pro tunc and take effect

as of the date of the rendition of the verdict herein.

(Signed) W. H. PLUMMER and
T. H. McDEEMOTT,

Attorneys for Plaintiff.

^Dated May 15th, 1909.

(Signed) F. Y. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements]
: Stipulation Extending Time for

Piling Bill of Exceptions to May 25th, 1909. Filed
May 15th, 1909. Frank C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GEEAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Order [Extending Time to Prepare, etc., Bill of Ex-

ceptions].

Upon reading and filing tlie stipulation of the at-

torneys for the plaintiff and for the defendant in

this action, wherein it is agreed that the time for pre-

paring and filing bill of exceptions herein shall be

extended until the 25th day of May, 1909, and that the

Court may enter an order upon presentation of srch

stipulation, to take effect as of the date of the rendi-

tion of the verdict herein

;

It is, therefore, ordered, that the time for filing the

bill of exceptions in the above-entitled cause shall

be extended until the 25th day of May, 1909, and that

at any time prior to and including said date, the de-

fendant may file and .serve its bill of exceptions

herein.
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It is further ordered, that this order shall take

effect as of May 3d, 1909, the date of the rendition

of the verdict herein.

(Signed) EDWARD WHITSON,
Judge.

O.K.
(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorne3^s for Plaintiff.

(.Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements] : Order Extending Time for Fil-

ing Bill of Exceptions Until May 25th, 1909. Filed

in the U. S. Circuit Court for the Eastern District of

Washington, May 15th, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

. No. 1358.

ANSON McDERMID,
Plaintiff,

ys.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Stipulation [Extending Time for Service of Pro-

posed Bill of Exceptions, etc.].

It is hereby stipulated, that the time within which

the defendant may serye upon the plaintiff, a draft

of proposed bill of exceptions in the aboye-entitled
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cause, together with such statement of so much evi-

dence or other matter as is required by rule, be ex-

tended to and including the 5th day of June, 1909,

and that the order may be entered without notice, ex-

tending such time to and including such date.

Dated this 25th day of May, 1909.

(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorneys for Plaintiff.

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements] : Stipulation Extending Time for

Filing Bill of Exceptions to June 5th, 1909. Filed

in the U. S. Circuit Court for the Eastern District of

Washington, May 25th, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington^ Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTELERN RAILWAY COMPANY (a

Corporation),

Defendant.

Order [Extending Time for Service of Proposed Bill

of Exceptions, etc.].

Upon reading and considering the stipulation en-

tered into by and between the attornej^s for the re-
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spective parties to the above-entitled action, which

stipulation has been filed with the Clerk of this Court,

It is ordered, that the time within which the defend-

ant may serve upon the plaintiff a draft of proposed

bill of exceptions in the above-entitled cause, to-

gether with such concise statement of so much of the

evidence or other matter as is required by rule, be,

and such time is extended to and including the 5th

day of June, 1909.

Done in open court this 26th day of May, 1909.

(Signed) EDWARD WHITSOX,
Judge.

O TC

(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorneys for Plaintiff.

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,

Attorneys for Defendant.

[Endorsements] : Order Extending Time for Fil-

ing Bill of Exceptions Until the 5th day of June,

1909. Filed in the U. S. Circuit Court for the East-

ern District of Washington, May 27th, 1909. Frank

C. Nash, Clerk.
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In the Circuit Court of the United States for the Dis-

trict of Washington, Eastern Division.

No. 1358.

ANSON McDEEMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Judgment.

This cause having come on for hearing before the

Court and a juiy on the 3d day of May, 1909, the

above-named plaintiff appearing by W. H. Plummer
and T. H. McDermott, his attorneys, and the defend-

ant appearing by P. V. Brown, A. J. Laughon and J.

J. Lavin, its attorneys, and the cause having been sub-

mitted upon the pleadings and evidence introduced
by both parties to this action, and after the jury hav-
ing been instructed by the Court, whereupon said

jury retired to consider a verdict. Thereafter said
jury returned a verdict for the plaintiff, awarding
him as damages the sum of Four Thousand ($4,000)
Dollars, and upon said verdict of said jury

It is ordered and adjudged: That plaintiff, Anson
McDermid, do have and recover of and from the

Great Northern Railway Company, a corporation,
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the sum of Four Thousand ($4,000.00) Dollars, and

his costs and disbursements herein, taxed at $39.06.

Dated this 1st day of June, 1, 1909.

(Signed) EDWARD WHITSON, Judge.

O. K. as to form.

(Signed) A. J. LAUGHON and

J. J. LAVIN,
Attys. for Deft.

May 29, 1909.

[Endorsements] : Judgment. Filed June 3d, 1909.

Frank C. Nash, Clerk. By W. H. Hare, Deputy

Clerk.

In the Circuit Court of the United States for the:

Eastern District of Washington, Eastern Divi-

sion.
No. 1358.

ANSON McDERMID,
.

Plamtiii,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Motion for Judgment Non Obstante Veredicto.

Now oomes the defendant above named, and in

open Court, on this day of June, 1909, moves

the above-named court in the above-entitled cause,

upon the records and files of said court and the min-

utes of said court and of the stenographic reporter

thereof, and upon all the evidence taken and received

therein, for an order directing that judgment be en-

tered in favor of the defendant herein for the dis-
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missal of said cause, notwithstanding the verdict

heretofore given and rendered herein on the 1st day

of May, 1909, in favor of the plaintiff, for the reason

and upon the ground that the testimony in said cause

wholly failed to show or constitute a cause of action

in favor of the plaintiff and against the defendant.

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements] : Due service of the within motion

by a true copy thereof, is hereby accepted at Spokane,

Washington, this 1st day of June, 1909.

(Signed) W. H. PLUMMER and

T. H. McDERMOTT.
Attorneys for Plaintiff.

Motion for Judgment Non Obstante Veredicto.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington, Jun. 4th, 1909. Frank C. Nash,

Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.



54 • The Great Northern Railivay Company

Opinion.

W. H. PLUMMEE, for Plaintiff.

F. V. BROWN, A. J. LAUGHON and J. J.

LAVIN, for Defendant.

WHITSON, District Judge.—The trial of tliis

cause with a jury resulted in a verdict in favor of the

plaintiff. The defendant has moved for judgment

notwithstanding the verdict. This procedure is ob-

jected to, but the practice is recognized under section

5056 of Ballinger's Code which the Supreme Court

of the State has construed.

Roe vs. Standard Furniture Co., 41 Wash. 546.

For the purpose of the motion the following must

be taken as facts

:

The defendant required the plaintiff by rule: (a)

To provide himself with necessary tools and supplies,

including lubricator shields, and to keep a sufficient

supply on hand, (b) To report in writing any

needed repairs, (c) To examine his locomotive and

if found to be out of repair to take sufficient time

to have the defect remedied.

He neither provided himself with the shield nor

reported its absence in writing as the rules directed,

but did personally notify the roundhouse foreman

that the engine was not provided in that regard. A
rule of the defendant required roundhouse foremen

to keep locomotives in a proper state of repair, and

it was the duty of the defendant to furnish supplies,

including lubricator shields, and to make them avail-

able for the plaintiff's use.

First: Submitting to the jury the question of the

abrogation of the rule which required an engineer to
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report in writing such repairs as his locomotive

needed was error and the motion must be decided in

view of this issue having been improperly injected

into the case.
.

Second: It was an obligation of the defendant to

use reasonable diligence in furnishing adequate and

suitable appliances for the plaintiff's use. It could

not divest itself of this duty by delegating it to an-

other. Having delegated that authority to the round-

house foreman notice to him of the defective condi-

tion of the locomotive was notice to the defendant it-

self.

Hough vs. Eailway Co., 100 U. S. 213.

Cincinnati, N. & O. Ry. Co. vs. Robertson, 139

Fed. 519.

Hence it is that the notice, if sufficient, w^ould au-

thorize the roundhouse foreman to make a promise to

supply that which was necessary for the plaintiff's

safety.

Third: In view of the rules, was the notice suffi-

cient? Considering them in the light of the recipro-

cal obligations and duties of the parties it is fair to

say that it being the duty of the roundhouse fore-

man to keep the plaintiff's engine in repair whether

he was notified or not, that actual notice to him of

the absence of the lubricator shield brought the de-

fendant into a violation of its duty to furnish safe

appliances, for while the plaintiff failed to proceed

in the method which the defendant had pointed out,

he did bring it home to the defendant that it was

not observing the duty which the law imposed upon

it. Whether the defendant had abandoned the rule
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requiring engineers to give written notice becomes

immaterial.

Fourth : But the clanger was apparent and the

plaintiff appreciated it. Did he assume the risk or

was he guilty of contributory negligence? These

defenses are often so closely allied that it is hard to

distinguish between them. But without attempting

to do so, it is sufficient to observe that the evidence

did not disclose a danger so imminent that one who

appreciated it would be conclusively presumed to be

guilty of negligence. It appeared that the explo-

sion of a lubricator glass happens but occasionally

and therefore it was, in view of the promise to sup-

ply it, a question for the jury whether under all the

circumstances he acted as a reasonably prudent per-

son would act.

Hough vs. Railway Company, supra.

Cincinnati, N. & O. Ry. Co. vs. Robertson, supra.

Fifth: Reference was made in the oral argument

to the character of the testimony tending to estab-

lish that shields were available for the plaintiff's use.

But in addition to the testimony of the plaintiff that

they were not forthcoming upon his demand, it ap-

peared that there was a continued use of the engine

without them; that they were only available to him

when furnished by the keeper of stores, and that

neither he nor the foreman did actually supply them.

These considerations lead to a denial of the mo-

tion notwithstanding the error committed upon the

trial.

[Endorsements] : Opinion Denying Motion for

Judgment Non Obstante Veredicto. Filed in the U.
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S. Circuit Court for the Eastern District of Washing-

ton, July 7th, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

THE GREAT NORTHERN RAILWAY COM-
PANY,

Defendant.

Bill of Exceptions.

Be it remembered, that heretofore, to wit, on

Thursday the 29th day of April, 1909, being one of

the days of the April term of the United States Cir-

cuit Court, for the Eastern District of Washington,

Eastern Division, before the Honorable Edward

Whitson, Judge of said Court, presiding, this cause

came on for trial, before a jury, on the pleadings

heretofore filed herein.

This was an action at law to recover damages for

injuries to the person of the plaintiff by reason of

the alleged negligence of the defendant on account of

its alleged failure to provide a proper guard for the

lubricator glass upon the locomotive of the defend-

ant which the plaintiff was engaged in operating.

Plaintiif claims that the lubricator glass exploded

and injured his eye, and that such injury was due

to the absence of such guard. The case came regu-

larly on for trial on the above-mentioned date, and
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Messrs. Plummer & McDennott appeared for the

plaintiff, and Messrs. F. Y. Brown and J. J. Lavin

appeared for the defendaiit.

A jury having been impaneled, the following pro-

ceedings were had and testimony taken

:

An opening statement to the jury was made by Mr.

Plmmner.

Testimony of Dr. William S. Frost [for Plaintiff].

Dr. WILLIAM S. FROST, a witness called in be-

half of the plaintiff, and being first duly sworn, testi-

fied as follows:

That I am an oculist and aurist, physician and sur-

geon, and have been engaged in that profession in

this city since 1894. That I am a regularly prac-

ticing and licensed physician of this State and have

an office in the Hyde block in this city. I have ex-

amined the right eye of Mr. McDermid, the plaintiff

in this case. I made this examination on last Mon-

day. I found a scar over the cornea about one-

fourth of an inch in diameter. The pupil was irreg-

ular, oval in shape. The iris was adhering to the

cornea, and there was also incapacity of the lens.

The cornea is the anterior transparent part of the

eye we see through, and any injury to that part we

do see through of course obscures the sight, light will

not be transmitted. The iris, that is the colored part

of the eye, is situated right behind the cornea and the

lens is situated right back of the iris. It is the part

that by becoming more convex or less so makes us

see near and far objects. From my examination

there must have been some injury to cause the scar

on the cornea. His sight was diminished, in the
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(Testimony of Dr. William S. Frost.)

terais we use, 1,660. That would mean he had about

%th as much vision as a normal eye; that is, an ob-

ject that could be seen ordinarily at 60 meters, or

approximately 200 feet, could be seen only at 20 feet.

The condition is permanent. I understand, in a gen-

eral way, the duties of a locomotive engineer. The

railroad companies will not take men that have one

eye damaged. I believe, as far as the other eye is

concerned, that would not apply. I do not think he

w^ould be able to perform those duties. The proba-

bilities of other conditions developing from the

present condition, by the lapse of time, would depend

somewhat on whether or not there was a foreign

body penetrated the eye. If it remains there at the

present tune, I could not see it by my examination.

From a history of the case, he said there was a piece

of glass penetrating, which is not always recogniza-

ble. An X-ray picture might show a foreign body

but might not show glass. There is no way of ascer-

taining or determining this with the present condi-

tion of the eye.

Whereupon, on cross-examination, the witness tes-

tified as follows:

I ascertain the standard of patient's vision by test

cards with letters ranging in sizes. These letters

contain an angle of 5 degrees, and at a distance of

20 feet normal eye sees certain letters, and these

larger letters normally would be seen; that is, for in-

stance, if it was 1,660 the letters that we number 60

would be seen at 6 meters with a normal eye. This

distance is ascertained by placing them out that dis-
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(Testimony of Dr. William S. Frost.)

tance and having them read to me. I only know
that he sees them at . that particular distance

from what he says. The test is in part subjective.

I am unable to say whether he sees at a nearer or

shorter, or a greater, distance unless he tells me. I

discovered no foreign body in the eye. I examined

the patient last Monday for the first time. I did

not treat him at the time he w^as injured. He told

me he was treated by Drs. Thompson, Coe and John-

son, a firm. He told me he was treated by Dr. Marx,

or had seen him. I do not know that he treated him.

Thereupon, on redirect examination, the witness

testified as follows:

In examining the eye, there are some conditions

when I am able to state as a positive fact when a man

can't see at all. Where the eye is injured it is a

fact that I can testify that he is unable to see as well

as a normal eye, but I am not able to ascertain the

exact distance at which he can see certain objects

excei3t by his statement. I did not bring a glass

with me. You see the white cap on the lens of the

cornea—you can also see the long curve that this

iris, this colored part, bulges at this point. You can-

not very well see that it is adhering except for the

fact that the pupil is not exactly round at this point.

It covers this white, which is the only evidence you

have—take my word for it—it is adhering there the

lens then you could not see without passing a special

light through there, the cap of the lens, without a

special instrument to put into the eye. I put this

special instrument on at the time I made the exam-
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ination. The test was made upon that examination
with this instrument and observations relative to it.

Thereupon, on reeross-examination, the witness
further testified:

I can make an examination w^iether a person has
any vision at all in the eye independent of what he
says. I could tell from my examination he could not
see as w^ell in one eye. I had to accept his statement
to the fact whether he could see a certain distance.

Thereupon the witness was excused.

[Testimony of Anson McDermid, for Plaintiff.]

Thereupon, ANSON McDERMID, the plaintiff,

was sworn as a witness in his own behalf and testi-

fied as follow^s on direct examination:

That I am the plaintiff in this case. That I have
worked as engineer for the Great Northern Railway
Company prior to the time stated in the complaint
for seven years as engineer. Before that time I

worked between four and five years as fireman on the

Great Northern. I reside at Hillyard, in this State,

and resided there at the time this action w^as brought.

On the 5th or 6th day of May, 1908, the practice,

with reference to calling an engineer to take an
engine was as follows : The roundhouse foreman gets

an order from the dispatcher to furnish an engine

and he tells the call boy to go and call a certain crew;

by crew I mean trainmen—engineer and fireman.

The system called '^ first in and first out" means;

—

sometimes they have regular runs, sometimes you

don't know what locomotive you are going to be re-
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quired to take until they call jou. If we don't have

any regular engine we don't know what. I didn't

know what engine I was going to get. I didn't have

any regular engine at that time. I don't remember

whether all the crews had—some of the crews had

—

regular engines or not. Before I was called I didn't

know what locomotive I was going to take out. At

that time the duty of the roundhouse foreman was to

look after the engines to see that they were in

proper shape to go out on their runs, in proper con-

dition; to see that the men were ready to go on them,

and everything was ready, so there would be no de-

lay on the engine. He was the fellow who gave the

orders to call the crews. He had charge of the

roundhouse and locomotives and general equipment.

I was called on this morning to take out the locomo-

tive in question at 5:30 A. M. When I was called

I went over and looked at the engine. I saw that

there was no supplies on it to speak of, that we

needed, and I always looked around to see if every-

thing was there that we did need, and I seen there

was several things we didn't need. The first thing

that I looked at was the lubricator, to see if it was

in proper condition, and there was no guard on it.

And I went to the foreman and told him that there

were no supplies on the engine to speak of and no

guard on the lubricator. "Well," he says, "the

night crew had gone"; he says, "It is after six

o'clock and the day crew hadn't come to work yet";

he says, "Everj^thing is locked up and I can't get

anything for you." He says, "You will have to go

and we will send the things to you."
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Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto

:

"Q. What did he mean by 'You would have to

go';—you would have to take that locomotive out?

A. Yes, sir.

Q. He said he would send the things to you?

A. Yes, sir.

Q. When did he say that—did he designate any

time he would send, or about what time he would

send them?

A. Why, he would send them within two or three

days."

Whereupon the witness continued his examination

and testified as follow^s:

The lubricator on this locomotive was an old-

fashioned lubricator, one with the small, round

glasses like this we showed the jury. These lubri-

cators have been on ever since I knew anything

about an engine.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto:

"Q. But what was the condition of the pressure

which might cause an explosion of these glasses at

the time when they were first put on as compared

with the time now when they use the other lubri-

cator?

A. Well, about half pressure, I think.

Q. Explain that to the jury so they will under-

stand it.
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A. In those days tliey only carried abont 100 to

110 pounds pressure. Now they carry 200 to 240 or

250."

Whereupon the witness continued his direct ex-

amination and testified as follows:

Under the light pressure which I have described

there was very little danger of these glasses explod-

ing in those days, if they were changed once in a

while.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers:

"Q. State what was necessary to be done, Mr.

McDermid, in order to protect the engineers from

these glasses exploding, these old-style lubricators

you have testified to.

A. A wire guard put around them.

Q. Describe that guard to the jury, how that is

put on there.

A. Well, sometimes they use small wire screen

around; that is just put around the one glass; and

there are three glasses on the lubricator to feed each

cylinder, and one to show how much oil there is in

the lubricator; he sees one all the time; the other two

the oil just drops through. Sometimes they just put

one small screen around together with a clamp, fas-

tened together with a clamp. Sometimes they have

it around the three; but this engine didn't have

three."

Thereupon the witness continued his direct exam-

ination and testified as follows:

The glass that I hold in my hand I term the old-

style glass lubricator. That is to feed the oil
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through so the engineer can see how fast the engine

is getting oil. It is made of glass so you can see

through it. The oil goes through to the cylinders

of the engine. The lubricator is located right in the

cab near the engineer, about a foot and a half from
his head, just so he could reach it nicely with his

hand. These guards were generally used by the

company for the purpose of protecting these glasses.

It is necessary that they be used for the purpose of

making the same reasonably safe. When the round-

house foreman told me that he could not fix it then,

but would send these guards to me in two or three

days, I tried to find an extra one in the roundhouse

some place. I thought I might find one where the

machinists had been working. I went to look for

one but could not find any.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto :

'' Q. Did you or did you not rely upon the promise

of the roundhouse foreman to send these guards to

you? A. I did.

Q. In the time he said he would? A. I did.

Q. Would you or would you not have used that

locomotive if he had not promised you the way he

did promise you ? A.I would not.

Q. Now, you then took the locomotive out, did

you? A. Yes, sir.

Q. Where did you take it to ?

A. Took it to Troy.

Q. Troy, Montana? A. Yes, sir.

Q. How far is that from Hillyard ?
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A. 136 miles, I believe it is."

Whereupon the witness continued his direct exam-

ination and testified as follows:

I took it there for train service. I was working

for the Great Northern Railway Company and the

roundhouse foreman was working for the same com-

pany. The roundhouse foreman worked at the

roundhouse of the Great Northern Railway Com-

pany. The train I was handling was unloading

steel. We were hauling steel from Troy, Montana,

to towards Spokane. We were, coming into Idaho.

We had orders to haul this train from a point in

Montana to a point in Idaho. The train was loaded

with steel rails. On the 13th day of May, 1908, at

the time of the injury, we had just backed in on the

sidetrack at Leonia, Idaho, waiting there for an-

other train to pass. I was just starting the lubri-

cator to feed. There is a little valve right down

under the glass which turns and opens the valve, lets

the oil through, and I just reached up to get hold of

the valve and just as I got hold of the valve it broke,

I looked up at the lubricator, got hold of the valve,

and it exploded. When it explodes it is just like a

gun or anything else exploding—goes off with an

explosion, a loud report, and pieces of it fly in all

directions. A piece of it struck me in the eye so

hard I thought it had blown my whole eye out; threw

my hand up and thought it was gone. That piece of

glass striking my eye was the cause of the present

condition of the eye. It took about two days, or 48

hours, to go from Troy to Hillyard. There was no
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roundhouse near from which I could get a guard for

the locomotive.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers
thereto

:

''When you got to Troy what did you do, if any-
thing, in the way of attempting to get a guard fr,r

this glass?

A. I told the roundhouse foreman that there was
no guard on the lubricator and I wanted one.

Mr. BROWN.—That was when?
Mr. PLUMMER.—A couple of days after he lect

Hillyard on his way to Montana.

Q. What did he say about a lubricator glass for

you?

A. He said he would have one put on.

A. Did he say when?—indicate about when

—

anything about that ?

A. Yes, sir; I believe he said he had to get one;

it would probably be two or three days.

Q. Did he say where he had to go to get one
from?

A. I think he said from—I don't remember
whether he said from Hillyard or from Whitefish.

Q. He had to send somewhere to get it, did he?
A. Yes, sir.

Q. Did you rely upon his promise to get one if

one had not been sent to you from Hillyard?

A. Yes, sir.

Q. Would you have continued using the locomo-

tive after that time if he hadn't promised to

—

A. No, sir.
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Q. Did you make any other reports, complaints,

to this roundhouse foreman about this lubricator

glass after that time'?

A. I told him the condition of the engine two or

three times, and each time I told him to be sure to

put on a guard on that lubricator glass.

Q. Did he or did he not—you say the first you

told him was about two days after you left Hillyard

as soon as you got to Troy? A. Yes, sir.

Q. What day did you leave Hillyard, do you

know?

A. I left Hillyard on, I believe it was the morn-

ing of the 5th; I am not sure.

Q. Was it the 5th or the 6th ?

A. The 5th or the 6th.

Q. One or the other? A. Yes, sir.

Q. Then it would be either the 7th or the 8th you

got to Troy?

A. Yes, sir. And just as soon as I could get to

see the foreman I told him—I hunted him up ex-

pressly to.

Q. Then how long after—you say you told him

two or three times after that—what time intervened

between those different times you told him?

A. Why, generally two or three days' wait

until—to see if he was not going to fix it, and I

would think he had time and I would tell him again.

Q. Would he promise you to?

A. Yes, sir.

Q. Did you, each one of those times, rely upon his

promise to repair it?

A. I certainly did.
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Q. Would you have used the locomotive if he

hadn't promised you? A. No, sir.

Thereupon the witness continued his direct exam-

ination and testified as follows:

After this glass exploded I bandaged up my eye

and the conductor went in and wired the company

that I was injured and they took me with the engine

to Dr. Frey, of Bonners Ferry, in Idaho. I did not

employ any doctor to treat my eye when I got to

Spokane. I saw Dr. Thompson and Dr. Coe. I

afterwards saw Dr. Marx. Thompson and Coe were

the company physicians. I went to Marx on my own

account. It is pretty hard to tell anybody how pain-

ful the eye has been. It pained so bad I couldn't

wait; they kept cold cloths from ice water on my
eye—couldn't wait for them to take one cloth from

the bowl to my eye. It was just as though sticking

a knife into it if I waited until they would remove

one cloth from the bowl to my eye, then slip that off

and then the other right on behind it. Condition of

the eye since has been bad, very painful. I have

been suffering pain with that eye practically all the

time since I was hurt. Sometimes if I get a little

dust or dirt or catch cold in it it is worse than others.

I can see a little something part of the time. Other

times I can hardly see at all out of it. I can see the

light of the window or open door in front of me. I

am not able to discern what the object is; could not

tell whether it was a man or horse. At times I can

see a good deal better than others. Sometimes I

can't see anything. When I have a cold in it I can't

see at all. When I can see my best I could see day-
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light through a window, see the window was open,

or door open, if it opened out doors close by, or see

a big object, a horse, probably two or three feet away.

At the time I was injured I was earning about $185

a month. The last check I drew was $186. There

was opportunity for promotion if I had remained

physically able to perform the duties of engineer.

I have not been able to work at my profession since

that time. I am not able to work at anything in the

line of train service. I have made an attempt to get

employment as engineer on the Great Northern and

they told me there was no use, they wouldn't take

me. I am able to earn wages as a common laborer.

I have no other profession except locomotive en-

gineer.

Whereupon the witness, on direct examination, tes-

tified as follows:

' I was between 35 and 36 years of age at the time

of the injury. I have not been earning anything

since the injury. I am running a little second hand

repair shop with my brother at Hillyard.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

:

*'Q. Are you a man of family, Mr. McBennid'?

A. Yes, sir.

Q. How many children? A. Three.

Mr. BKOWN.—I object to that as immaterial.

Mr. PLUMMEE.—I think it goes to the question

of mental suffering, not being able to support his

family; I think that is an element in the case.
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The COUET.—I don't think it goes to the ques-

tion of mental suffering. If that is the ground you

were offering it on I will sustain the objection.

Mr. PLUMMEE.—I offer it on that ground, and

on the ground it is competent anyhow, general

ground, an element of damage ; if he has got a family

to support that is a matter to be considered in the

case I think.

(Argument of counsel.)

The COUET.—I think I will overrule the objec-

tion.

Whereupon the defendant duly excepted, which ex-

ception was allowed.

Q. How many children?

The COUET.—The Court will allow exceptions to

all objections.

Q. How many children have you ?

A. Three.

Mr. BEOWN.—The question was renewed. Will

the objection stand to the new questions'?

The COUET.—Yes.
Q. How old are they'?

A. Two, three and seven.

Q. Now, Mr. McDermid, I will hand you a book

printed on the outside, "Great Northern Eules, May
1st, 1906," and ask you whether or not rule No. 452

as shown inside the book was in force at the time

that you took this locomotive out of the Hillyard

roundhouse, reading the rule,—Was this the book

of rules in force at that time, Mr. McDermid?

A. Yes, sir.
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Mr. PLUMMER.—I will now introduce in evi-

dence Rule 452, on page 9'3 of this book, as identi-

fied by this witness as being in force at the time this

engine was taken by him. (Handing book to Mr.

Brown.)

Mr. BROWN.—Did the witness say that this was

the book that was in force %

Mr. PLUMMER.—Was in force at that time.

Mr. BROWN.—May I inquire <?

Mr. PLUMMER.—Yes.

By Mr. BROWN:
Q. Is this the book you had, Mr. McDermid %

A. No, sir.

Q. Where is the book that you had %

A. I haven't got it.

Q. Well, the question is, where is it?

A. I don 't know where it is ; I lost it.

Q. Lost it. You had a book just like this?

A. I suppose it was the same as that. I never ex-

amined that closely.

Q. Perhaps you can tell whether the same day

was on the outside. May 1, 1906?

A. I have forgotten the date.

Q. Can you tell by the time you went to work as

engineer ?

A. The time I went to work as engineer?

Q. Yes. A. Yes, sir.

Q. When was that? A. It was in July.-

Q Well, it was previous to 1906 ?

A. Yes, sir.

Q. So you were working there on May 1, 1906?
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A. Yes, sir.

Q. And you were delivered one of these books of

rules dated May 1, 19061 A. Yes, sir.

Q. And you think this is a true copy of the book

that was delivered to you?

A. I believe it is.

Q. Not only so far as the rule is concerned that

your attention has been called to, but all of it ?

A. Yes, sir.

Mr. BROWN.—I have no objection.

Mr. PLUMMEE.—I will read this aloud—reading

from page 93 of the Rule Book identified by the wit-

ness, under the heading "Roundhouse Foreman, Rule

452": "They will see that engines arriving at ter-

minals are properly inspected, that engineers furnish

detailed work reports on proper forms, that work re-

ported or otherwise ascertained as necessary to be

done is promptly completed and engines promptly

furnished, properly equipped, when ordered for ser-

vice."

The same being admitted in evidence was marked

Plaintiff's Exhibit No. 1.

Whereupon the witness continued his direct ex-

amination and testified as follows

:

At the time I was injured and quit the employ of

the company I think there were good opportunities

for promotion and increased wages. There w^ere

only a few men between myself and the passenger

run, which would mean better wages and shorter

hours. Chances for further promotion were good.

Higher officials of the road are often promoted from
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the trainmen. I never used this locomotive until

the day I took it out of the roundhouse. My last

check earned was $186. For several months before

that I earned sometimes a little more and sometimes

a little less. Passenger engineers get on an average

of $150 to $200 per month, depending on the mileage

they run.

Whereupon the witness, on cross-examination, tes-

tified as follows

:

I became an engineer in July, 1901, on the Great

Northern. I also served my apprenticeship as fire-

man on this road in this State. My whole period of

service extended from 1897; I don't remember the

date. I have served as fireman for some years, about

four or five. I don't remember the class of this loco-

motive. It is a 700 Rogers engine. It was not the

first Eoger engine I had ever seen or operated. I

don't know how many I have operated before this

time. There might have been a little, not particular,

difference between this one and the other Eogers that

I have operated. I believe the st3de of the lubrica-

tors on the Rogers engines varied a little. I don't

remember particularly. I have operated an engine

with the so-called Bullseye lubricator. That was on

the 1157 and 1400 engines. That is our new engines.

This style of lubricator was on 768 when they cam^e

from the factory. On the newer engines when they

come from the factory they are equipped with a dif-

ferent kind of lubricator with a guard around them.

The lubricator which contains the ground glass that

was produced here yesterday was called the Bullseye.
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These glasses cannot be fitted into the liind of lubri-

cator that was being used on 768. In order to use

that sort of glass you would have to have a different

sort of lubricator. I have examined the lubricator

produced in evidence. It is similar to that used on

engine 768 except the guard. There was no netting

or guard on the engine when I took it. I don't be-

lieve there was any rule with reference to using the

two kinds of guards. They were used indifferently,

one as well as the other. They answered the same

purpose. I don't remember of operating other loco-

motives that had no guard on. If I ever did I got

them on as soon as possible. I don't remember of

ever putting a guard on the lubricator myself. The

guard on the lubricator in evidence is fastened with

wires and the wire is placed about the rear of the

lubricator and bent together in a sort of knot. There

is no customary way of fastening them on. I can't

say that I have seen them fastened in that way. I

can't tell from memory in which way they were fas-

tened; they were put on in so many different ways.

There was hardly any two of them put on alike.

They were not bolted or soldered on. They were

fastened on in some way as this one is. It w^ould

not require the use of tools or any particular skill

in worlananship to put one on. It would not require

a tinsmith or machinist or blacksmith to put them on.

The individual lubricators consist of a socket on one

edge and a pin on the other. The pin is movable

so that when the edges come together the pin can be

raised and then lowered through the socket which
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holds it together. The method of putting one of

these on was to withdraw the pin, open the guard,

slip it around the socket, around the glass, close the

edges, and slip the pin back in. I had used that sort

of a guard. The railroad company had, during the

time I was in the ser^dce, a system of stores at various

roundhouses where they kept supplies for locomo-

tives. At such a point as Hillyard, division point,

they would have that store in charge of the store-

keeper and supplies were issued upon a requisition

signed by the foreman of the roundhouse. I didn't

know where these guards or the netting for these

guards were kept. I don't know whether it was kept

in the roundhouse or in the storehouse.

"Mr. BROWX.—Will you let me see the railroad

book, Mr. Clerk? I don't wish to encumber the rec-

ord any more than is necessary for the purpose of

this case—that is the reason I have been making the

examination. I wish to read in evidence from this

book, Mr. Plummer, rules headed, 'Engineers 466,

467, 468 and 469,' at the present time. There may

be others on further examination. I want to intro-

duce at this time. I want to read this in evidence

;

no objection?

Mr. PLUMMER.—No objection.

Mr. BROWN.—'Engineers are under the au-

thority of the superintendent and report to and re-

ceive instructions from the master mechanic and

traveling engineer in regard to the handling and care

of engines and comply with instructions of con-

ductors as provided by rules 115 and 406-a.'
"
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Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto

:

"Q. You are familiar with that rule, Mr. Mc-

Dermid? A. Yes, sir.

Q. That was also in force during the time of your

employment and the date of your injury?

A. Yes, sir.

Mr. BROWN.—'467. They must report for duty

at the appointed times ; see that their engines are in

good condition and furnished with the specified tools

and necessary supplies; give tickets for fuel taken

and assist in switching and making up their trains

when required so to do.

468. Before starting on a trip, they must ex-

amine their engines so as to know that they are in

safe condition to operate; that all steps, handrails

and handholds are in perfect condition; that water

and lubricator glasses and guards for same are in

perfect condition and must provide them^selves wath

enough extra water and lubricator glasses and guards

for same to replace any that may be broken.

a. Under no circumstances must they permit

water and lubricator glass guards to be removed

while engines are under their charge.

b. It is the right and duty of engineers to take

sufficient time to make such examination of their

engines, before using same, as wdll avoid exposing

them to unusual and unnecessary dangers by reason

of any defective condition of same.

'
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Q. Rule 468, wliieli I have just read, you were

familiar with? A. Yes, sir.

Q. And that was in force? A. Yes, sir.

Q. At the time of your employment?

Mr. BEOWN.— (Eeading.) '469. After each

trip they must make a thorough inspection of their

engines and make reports to the locomotive foreman

at the distant terminal in a book or on a form pro-

vided for that purpose, showing all necessar}^ re-

pairs to be made to put engines in good condition

for further service. These reports must be made in

detail, mentioning all defects requiring attention.'

Q. That rule was also in force at that time?

A. Yes, sir.

Q. Mr. McDermid, I will show you a book which

perhaps may be identified as Defendant's No. A.

(The same was marked Defendant's Exhibit "A"
for identification.)

Q. Will you examine that book, and sa.y whether

or not that is a book that was kept in the roundhouse

at Troy and used by the engineers for the purpose

of entering statements of repairs and supplies

needed, as required by rule 469?

A. I couldn't say that it was; there is no way for

me to tell whether it was or not.

Q. I will call your attention to the name, "Mc-
Dermid," opposite No. 1168, May 6th, and ask you if

that is _your signature ?

A. It looks like it, yes, sir.

Q. Mr. Whitehouse was your fireman when you

arrived at Troy May 6th, was he not ?
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A. Yes, sir.

Q. By the way, might as well fix that matter of

date. There was some uncertainty yesterday.

Would you say from that memorandum you did

arrive at Troy on the 6th of May?
A. No, I would say that I did not.

Q. When did you arrive then—refresh your

recollection.

A. I see I registered—all there is 6th date here,

but ahead of me is the 7th, and the next man below

me is registered on the 8th, so it looks

—

Q. So you think you made a mistake in the date ?

A. I think I made a mistake, yes, sir.

Q. You think there should be 5 there ?

A. I either made a mistake, or somebody changed

the figures, I couldn't sa,y which.

Q. Well, let us look at your next register, per-

haps that will—you registered everj^ tune you came

in there, didn't you? A. I intended to.

Q. Your next registration was on what date?

A. On the 8th.

Q. On the 8th? A. Yes.

Q. That seems to confirm your idea that it was

on the 7th? A. Yes, sir.

Q. Did you register every day ?

A. Yes, sir; I think so, unless I overlooked it;

something of that kind.

(Page marked in Book Defendant's Exhibit

*'A1.")

Q. On the page that has been marked Exhibit
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"Al," you registered your engine at Troy round-

house, is it not so ? A. Yes, sir.

Q. And do you say now tlaat was the first time you

registered, there ? A. I believe it was.

Q. With this engine'? A. Yes, sir.

Q. I will ask you to look at the entries in ap-

parently that same sort of indelible pencil writing,

apparently the same hand on the opposite page, after

the words^ "Engine 768," and see whether or not the

entries on that, and the four next lines are in your

handwriting? A. Looks like it.

Q. It is, isn't it? A. I believe so.

Q. All in your handwriting ?

A. I believe so.

Q. Perhaps that page better be marked.

(Page marked Defendant's Exhibit "A2.")

Q. And I offer the entries that have been referred

to in the testimony in evidence.

Mr. PLUMMEE.—No objections.

(Pages marked Defendant's Exhibits "Al" and

''A2" admitted in evidence.)

Mr. BROWN.—Entries reading as follows :
Under

date 5, 6 under number of train the word, "work."

Q. This was a work train that you were drawing ?

A. Yes, sir.

Q. Under number of engine 768, under name of

engineer, McDermid, firemanWhitehouse, from what

station Troy, time ordered for to make this trip 6 A,

leaving time 6 A, and arriving time 7:20 P. Tim^es

relieved from duty 7 :20, total time on duty this trip
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13:40; time for duty before commencing this trip

6 A, time, amount hours delayed N O.

On page A2, under the heading, Repairs needed on

engine and tender, the following : Engine 768. Grind

in both boiler checks. Fix leaks in steam-pipe to

L, Left Injector, put rim on L tank wheel; take out

plugs and put in flue where busted. Examine arch

to head light.

(Pages marked Defendant's Exhibit "A3" and

"A4")

Q. You said from your examination of the book,

you say that the next time you registered into that

roundhouse was on May 8th—that is correct, isn 't it ?

A. I believe so.

Q. And this is your register which appears on

page A4, second line, isn't it? A. I think so.

Q. And on page A—well, that should be A5—un-

der the head, "Repairs needed on engine and tender.'

the entry after the words, ' Engine 768, ' is your hand-

writing? A. I believe it is.

Mr. BROWN.—I offer those entries now, Mr.

Plmnmer.

Mr. PLUMMER.—Which ones?

Mr. BROWN.—Second line there, those three

lines.

Mr. PLUMMER.—No objections. (Admitted.)

Mr. BROWN.—Defendant's "A4," under the head

'date 5, 8 No. of train Work. Number of engine 768.

Engineer, McDermid, Fireman, Whitehouse. Sta-

tion Troy. ' Now these hours are immaterial. I wall

not read them unless you insist on them. On page
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A5, the following entry: 'Engine 768. Please pack

throttle and steel ram to' right injector, and put gas-

ket in gland to steam pipe at injector.

Q. Your signature does not appear on that page,

so I turn over to the next one, and ask you whether

or not your next registry in that roundhouse was not

on the 9th "? A. It looks that way.

Q. That is your signature on that page '^

A. Yes, sir.

Mr. BROWN.—Let the page be marked A6, please.

(Pages marked A6 and A7.)

Q. In the entry on page A7 after the words :" En-

gine 768," is also in your handwriting?

A. Yes, sir.

Mr. BROWN.—I will offer these in evidence.

Mr. PLUMMER.—We have no objection to them.

(Pages marked A6 and A7 admitted in evidence.)

Mr. BROWN.—'Date 5, 9, Train, work. Engine

768. Engineer, McDermid, Fireman, Whitehouse.

Station Troy. 87 Engine 768. Mud-ring leaking

very bad; pack throttle to right injector; loosen fill-

ing in from rod 3 ;
grease-cup, fix leak in stay-bolts

near engineer's seat box.'

Q. Your signature does not appear on that page,

so I turn to that page.

(Pages marked A8 and A9.)

Q. On page A8 was the next time you regis-

tered into Troy? A. Yes, sir.

Q. That was on what date? A. On the 10th.

Q. On the 10th—that is your signature on the first

line there? A. Yes, sir.
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Q. On the opposite page under the words, '^En-

gine 768" that is vour writing? A. Yes, sir.

Q. Three lines? A. Yes, sir.

Mr. BROWN.—I offer that.

Mr. PLUMMER.—On the same line, isn't it?

Mr. BROWN.—Yes, sir.

Mr. PLUMMER.—No objections.

(Pages marked A6 and A7 admitted in evidence.)

Mr. BROWN.—''Date 5, 10; train, work; engine,

768; Engineer, McDermid; Fireman, Whitehouse;

Station, Troy." Page A9: "Engine, 768. Fix top

stay-bolts near engineer's seat box; mud-ring leaking

bad; engine is very lame going ahead."

Q. Let's see—what was the date of your injury,

Mr. McDermid? A. The 13th.

Q. Your signature doesn't appear on that page,

and does on this page. A. Yes, sir.

Q. Under date of May 11.

(Pages marked AIQ and All.)

Q. And the entry after the word '
' Engine 768 '

' on
the opposite page in your writing? A. Yes, sir.

Q. How about this line, is that yours or not?
A. No, sir.

Mr. BROWN.—I offer in evidence these two en-

tries, Mr. Plummer.

Mr. PLUMMER.—No objections.

(AlO and All admitted in evidence, as marked.)
Mr. BROWN.—Under ''Date 5, 11; train, work;

engine, 768; McDermid, Engineer; fireman, White-
house; station, Troy"; After the words, "Engine
768" on All: "Tighten right back eye-cock."
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Q. Am I reading that correctly ?

A. I can't tell from here.

Q. Well, there is such a thing'?

A. Cylinder cock.

Q. Oh, cylinder cock. I want you to read that

next line.

A. (Eeading from Exhibit.) "Please oil engi-

neer's brake belt."

(Pages marked Defendant's Exhibit ''A12" and

"A13.")

Mr. BEOWN.—I show you pages A12 and A13—

that appears on page A12 you registered into Troy

on May 12th, isn't it? A. Yes.

Q. Now, I will ask you to examine page A13 and

say whether there is any entry on that page under

the heading of "Repairs needed on engine and ten-

der" in your handwriting, or with reference to en-

gine 768? A. I don't see any.

Q. That was the last tim.e you registered in and

out of Troy, was it not? A. I believe so.

Q. The following day you were injured?

A. Yes, sir.

Whereupon the witness continued his cross-exami-

nation and testified as follows

:

This work train was engaged in hauling steel, and

doing some repair work, replacing old steel with new.

We were hauling steel rails used in this repair work.

I couldn't say whether I would be incapacitated to

act as a station engineer or not; so far as I know,

I might.
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Whereupon the witness, on redirect examination,

testified as follows:

I never had any experience as stationary engineer.

In order to be a stationary engineer a man has to be

qualified in that line.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

:

'

' Q. Does he have to be licensed ?

A. Yes, sir.

Q. Does he or does he not have to stand an exami-

nation as to competency before he is licensed ?

A. Yes, sir.

Q. Could you stand that examination?

A. I don't think so.

0. Xow, explain to the jurv when you made these

notations in this book here that has been shown here

and offered in evidence, explain to the jury why that

particular defect that you complain of. the absence

of this guard on the lubricator glass, was not wi^it-

ten down in those books.

Mr. BROWN.—Just a moment. The question is

objected to as incompetent and irrelevant. Of course

it is impossible to foresee what the answer will be to

such a question as that, and it calls plainly for the

mental conclusion of the witness, and it is objected

to on that ground—doesn't call for a fact.

Mr. PLUMMER.—If your Honor please, they

have offered this book in evidence for the purpose

of showing of course he made certain notations there

of certain repairs required for the purpose of cast-

ing an inference, if this had been reported it would
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have been reported in that manner. Now, we want

to show why it was reported, in that manner, which

I think we have a right to do, to explain anything in

the testimony.

The COURT.—Yes, I think that is competent.

Mr. BROWN.—So far as that fact is concerned,

clearly it is proper for them to show an explanation,

but I object to the form of the question.

The COURT.—Well, you can put it in another

form.

(Question read.)

The COURT.—I don't see as the question was

read how counsel can put it in any other form.

Mr. BROWN.—Well, counsel must know if there

is any explanation, if there is some fact which ex-

plains that circumstance, he must know what the

fact is; if he doesn't know he is simply asking for

the mental conclusion of this witness what was in

his mind; then of course it is immaterial. If there

is some fact that explains that away then very well,

that is admissable ; but the operation of his mind, his

reason for doing this, is not material or competent,

I take it.

Mr. PLUMMER.—Just one question. The de-

fense in this action, if your Honor please, is assumed

risk of the employee ; that is their defense. If that

is not true—of course we will admit it is true—we

assume what you state in your answer is your de-

fense. A man can't assume a risk unless he does so

mentally. There is no way of assuming risk—you

can't assume something unless you do it mentally. In
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other words, you contract in a way to assume the risk

at that particular time, and you can do certain acts

in conformity with the assumption of that risk. Xow,

they can't certainly avail themselves of the value of

this evidence for the purpose of sustaining their de-

fense of assumed risk, and not give us a chance for

us to show we don't assume the risk at all, and state

why these reports were not made in that way—this

particular defense.

Mr. BEOWX.—I think, if your Honor please, for

the purpose of protecting ourselves in the record we

should state, after that statement having been made,

that our defense is that the plaintiff himself failed

and neglected to provide a guard on the lubricator;

that it was his duty, became his duty under the rules,

and that he failed to perform that duty ; and for that

reason was injured. That is our defense.

Mr. PLUMMEE.—I am glad you got it down to

one defense now. It is competent as explanatory to

his previous answers.

The COTJET.—I don't see how the witness could

explain it in any other way exce]Dt by answering the

question. I will overrule the objection."

Whereupon the defendant duly excepted, which

exception was allowed.

"A. Well, now, when the men, the workmen in

the roundhouse overlooked over this work reports

they just figured on rule

—

Mr. BEOWN.—Just a moment, Mr. McDermid.

Of course, as I said, I couldn't foresee what the an-

swer w^as going to be. For the purpose of getting
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your Honor's ruling on whether this is responsible I

object to the statement and move to strike it out.

Mr. PLUMMER.—He has got to tell the prelimi-

nary when he didn't do those things—the way the

workmen were in the habit of doing work in there

;

that is proper. It was dangerous perhaps and he

wanted it fixed.

The COUET.—I think it is not proper to elaborate

too much on this point.

A. The workmen looked over the work book and

do the work that is necessary for the engine to do

her work, and slight the other work.

Mr. BROWN.—And what?

A. Slight the other work.

Mr. BROWN.—Slight it?

A. Slight it, yes, sir, over, mark it off, and not

do it, or not even take the trouble to mark it off, as

lots of the work is, that is reported there ; and for this

particular reason I went to the roundhouse foreman,

as I done any job that I want particular to do, I

go to the roundhouse foreman himself, told him about

it, ask him to have it done, because I thought it would

be more liable to be done that it would if I reported

it on the book and left it for the workmen to do.

Mr. BROWN.—If your Honor please, I move to

strike out the answer as incompet-ent, irrelevant and

immaterial ; that portion of the statement to the effect

that workmen slighted the doing of the work that

was entered on the books.

The COURT.—I think I will allow it to stand."
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Whereupon the defendant excepted, which excep-

tion was allowed.

'

' Q. Now, you had already made your previous re-

port, your first report, to this foreman at Hillyard

before you took the engine ? A. Yes, sir.

Q. These rails you were calling there, Mr. McDer-

mid,—This train was a regular Great Northern cars,

was it not—I mean, the character of the cars.
'

'

Whereupon the witness continuing testified as fol-

lows :

They were using the same character of cars as or-

dinarily used; had a caboose. The rails were dis-

tributed from Troy, Montana. We were keeping

distributing and unloading and going all along all

the time unloading them. They were new rails from

the East some place, from the eastern states.

Whereupon the witness on recross-examination tes-

tified as follows

:

Troy is in Montana. I didn't run over into Idaho

every day. Some days I went over to Montana with

these rails, between the 6th day of May and the 13th

day of May.

Whereupon the witness was excused.

[Testimony of G. P. Clark, for Plaintiff.]

Thereupon G. P. CLARK, being called as a wit-

ness on behalf of the plaintiff, after being first duly

sworn, testified as follows

:

That I was an engineer on the Great Northern rail-

way for about a year and a half up to October, 1908.
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That I have been in train service 25 years in the ca-

pacity of fireman and engineer, previous to that time,

and am familiar with the lubricator that has been

sho^Ti by coimsel for the Great Northern, and am

familiar with the guards that are usual and necessary

to protect employees from being injured by the ex-

plosion of the glasses.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto

:

'
' Q. What is the custom, Mr. Clark, or was at the

time you worked there for the Great Northern Eail-

way mth reference to defects which were dangerous

and which you wanted to have rej)aired immediately

and without delay, and without fail, with reference

to making oral reports to the roundhouse foreman of

those defects ?

Mr. BROWN.—Objected to as incompetent, irrele-

vant and inmiaterial.

The COURT.—Well, better show there was a

custom first, perhaps.

Q. There was a custom with reference to making

these reports? A. Yes, sir.

Q. What was that custom about those things ?

Mr. BROWN.—Objected to as incompetent, irrele-

vant and immaterial; on the further ground it does

not appear among whom the custom prevailed.

Q. Well, I will add to that then, among the engi-

neers, people usin^ locomotives.

The COURT.—You may answer.
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The WITNESS.—Answer the question?

Mr. PLUMMER.—Yes.

A. AYell, as to the rule

—

Mr. BEOAVN.—Xo, not as to the rule.

Mr. PLITM:\rER.—State what the custom was.

The COURT.—Was there a custom among the en-

gineers ?

Mr. PLUMMER.—He said there was.

Mr. BROWX.—No.
Mr. PLUMMER.—Was there a custom among the

engineers about making reports of those kind of de-

fects, report referred to? A. Yes, sir.

Q. What was that custom?

Mr. BROWX.—Objected to as incompetent, irrele-

vant and immaterial.

The COL^RT.—I will permit you to cross-examine

him as to the question before he testifies.

Mr. BROWX.—I don't think I care to.

The COURT.—Then I will overrule the objec-

tion; let him answer."

Whereupon the defendant duly excepted, which

exception was allowed.

"The WITXESS.—I can answer the question.

Mr. PLUMMER.—What was the custom?

A. Go in person to the roundhouse foreman: tell

him of the defects to see if he won't have the work

done."

Whereupon the witness was excused.
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Whereupon GEORGE W. WEBER, being called

as a witness on behalf of the defendant and being

first duly sworn, testified as follows:

I reside at Hillyard, Washington, and am machin-

ist roundhouse foreman in the employ of the Great

Northern. Have been employed by that company

9 years. I was roundhouse foreman at Hilh-ard

in the employ of this company on May 5th, 1908. I

recall the fact that engine 768 was in the roundhouse

just before May 5th and that it was taken out by

engineer McDermid on the 8th. I was at the round-

house the morning after he had departed. I worked

daytimes. I was not there at 6:30, the time he was

called to leave, and didn't see hun on that morning

nor do I recall having seen him the previous day. I

don't recall having any conversation with him on

either day concerning this engine or its equipment.

I have seen the lubricator introduced in evidence.

It is substantially the same kind of a lubricator Avith

w^hich engine 768 was supplied. It had these

straight glasses in it and they were protected by a

netting of this kind in the form that appears now on

the lubricator. This netting we term lubricator net-

ting. The company had a supply of that netting at

the roundhouse at that time. It is kept in the en-

gine inspector's cupboard. These large guards such

as appears now on the lubricator were ordinarily

fastened to the lubricator similar to the manner that

this is fastened. There was a storehouse at this time

of engine supplies at Hillyard roundhouse, which is

about 100 to 200 feet from the roundhouse, where
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supplies are obtained by engineers for their engines

from their supply boy. He works in the roundhouse.

It was his duty to furnish supplies for the engineers

and crews. The engineers communicated with him

verbally first and he conununicated their wishes to

the storekeeper on the form provided by the store

department called a requisition, upon which he wrote

out a list of their supplies. These requisitions were

signed by the roundhouse foreman.

Whereupon the witness, on cross-examination, tes-

tified as follows:

I have been employed as roundhouse foreman for

the Great Northern two years. Before that I was

a machinist with the same company. I was pro-

moted to roundhouse foreman after that. Mr. Hillis

was night foreman. I was on duty daytime and he

was on duty night-time. He vras in charge of the

roundhouse during the night-time and I in the day-

time. We had an average of 22 locomotives in the

roundhouse coming in and going out. I inspected

some of these locomotives but not all. The engine

inspectors inspect all the locomotives. These sup-

plies were kept in the storehouse locker, so that

people would not steal them. The key was kept by

the supply boy, who worked daytimes. The in-

spector makes a thorough inspection of engines after

they arrive at the roundhouse for any defects which

may be required. If he finds defects he writes on

the work report for the roundhouse foreman and

then, if they have the supplies there, as soon as they

get to it they make it their business to fix it. If
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they ean't get to it—tliey can't get to it all in one

minute—they take it in turn. The first work is con-

fined to making such repairs as will make the engine

do its duty and stand up on its feet and pull cars, and

then the other repairs are attended to as soon as they

can get to them.

Whereupon the witness was excused.

[Testimony of Charles Pottgeiser, for Defendant.]

-Thereupon CHARLES POTTGEISER, being

called as a witness on behalf of the defendant, and

being first duly sworn, testified as follows:

My name is Charles Pottgeiser. I reside at San

Palo. In 1908 I lived at Hillyard and was employed

as material clerk in the Hillyard store. The Hill-

yard roundhouse of the Great Northern Railway

Company is furnished with supplies from this store-

house. Just previous to May 5th I took a portion

of the inventory of the stock of engine supplies in the

storehouse. It was between the last Sunday in the

month of April and the first of May. I cannot recol-

lect without refreshing my memory what supplies

were on hand. I took the inventory and put it in a

book.

(Book introduced in evidence and marked Defend-

ant's Exhibit "B")

I personally inspected and counted and measured

the quantity of supplies on hand and while the fact

was still fresh in my mind I set down the amounts

in that book. As close as I can come to it, Sunday,

or the first day of May we had 600' square feet of

galvanized wire netting for lubricator glass guard
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netting on hand in that storehouse. After looking

at that entry I say that is the quantit}^ of netting

that was on hand. I cannot say as to the consump-

tion of that kind of netting at that roundhouse.

That supiDly of netting would ordinarily last for a

good while; it would last two months.

Whereupon the witness, on cross-examination, tes-

tified as follows:

The length of time that that 600 feet of netting

would last would depend on how fast it w^as used.

Some months they might use more than others. If

they had enough places to put it they would use it

all in one week. This wire netting was not used for

other things besides lubricator glasses that I know

of. I worked there eight months. I didn't know of

it ever being used for anything except that. It may

possibly be used for a number of things and I might

not know anything about it and it might be sent to

other parts of the roads called for. I don't know,

as a matter of fact, of my own knowledge, that on

the 5th day of May, two weeks after I took the in-

ventory whether there was any of this on hand or

not. I was not upstairs where it was kept. I could

not swear that it was there.

Whereupon the witness was excused.
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Thereupon MICHAEL F. GOSSWILLER, being

called as a witness on behalf of the defendant, and

being first duly sworn, testified as follows:

My name is Michael F. Gosswiiler. I reside at

Troy, Montana. I am employed as locomotive fore-

man of the Great Northern Railway and have been

so employed for 13 months. I knew engineer Mc-

Dermid and engine 768. I recall that that engineer

and engine came to Troy roundhouse early in May,

1908. (Witness is handed record-book.)

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

"Q. I hand you, Mr. Gosswiiler, that exhibit;

state whether or not that is ;i record-book that was

kept in the roundhouse at Troy at that tmie'?

A. Yes, sir, it is.

Q. Is it the only book of that nature that was

kept there during the day that was covered!

A. Yes, sir."

Whereupon the witness continued his direct exam-

ination as follows:

That is a record in which they registered up to

that time. By looking at the page which has been

marked Al, the date of Mr. McDermid's arrival with

engine 768 is on May 6th. I could not say the exact

date it was he came in there, because I was off shift.

I don't remember seeing him on the first day of his

arrival. I saw him two or three days after he first

registered. He registered when he came in at

niffht. I was off dutv from seven in the morn-
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ing till seven in the evening. That is the only book
in which engineer McDennid registered at that

roundhouse during the period between Msij 6th and
May 13th. It is the only book in which he entered

statements to repairs and supplies needed on his

engine. I did not at any time have any conversation

with him relative to guards on his lubricator, and he

never at any time asked me to furnish guards for his

lubricator. I inspected the work personally that was
entered in that register every morning and every

evening. In the course of my duties I read the en-

tries made by Engineer McDermid between May 6th

and May 13th concerning what was needed on the

engine. The Company keeps supplies of stores, I

mean a store of supplies, at the roundhouse there;

that is in a separate building, I should judge about

600 feet from the roundhouse. It was in my charge.

There was no other storekeeper there. The inven-

tory was taken from time to time by W. E. Giffin,

whom I helped. This lubricator which stands on

the table here is substantially the same kind of a

lubricator that was on engine 768 and is the same
kind of lubricator on all that class of engines.

Whereupon the witness on cross-examination tes-

tified as follows

:

I had charge of the roundhouse there.

Whereupon the vdtness v/as propounded the fol-

lowing questions and made the following answers
thereto

:

"Q. And the locomotives that would come into

that roundhouse—now in this book that you referred
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to where those repairs and requirements of locomo-

tives, they are reported in this book; that is, the

defects or things that the engine wanted, supplies,

that would occur in your unmediate jurisdiction,

isn't it?

A. Why, there is no report made of supplies in

this—just the repairs.

Q. How is that? A. Just repairs.

Q. Oh, yes. Well, then, the repairs that were

necessary on account of defects having occurred dur-

ing the time the engine was in operation in and out

of the roundhouse? A. Yes, sir."

Whereupon the witness continued his cross-exam-

ination as follows:

I didn't know anything about any previous re-

quirements the engine would need before they would

come there. I worked from seven in the morning

until seven in the evening.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto

:

"Q. When the locomotive would come in there it

were also working out on the road at night, how

would you inspect them?

A. I don't understand the question.

Q. Well, locomotives were working out during

the daytime, out away from Troy, Montana, out on

the road, would come in there in the evening, going

out again in the morning; who would inspect them if

they were not within roundhouse time duties?

A. They always come within roundhouse time.
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Q. Didn't they ever come into the roundhouse

there between 7 o'clock at night, or between 7

o'clock in the morning and 7 o'clock at night?

A. Yes, sir.

Q. Well, how would you insi^ect those locomo-

tives'?

A. Well, they require eight hours rest.

Q. I am not asking about the rest you require.

How would you inspect those locomotives during

the time they were in your roundhouse before they

went out, if they went out before you were down in

the morning ? A. They never done that.

Q. What hours do these work trains have?

A. Well, they work 15 hours 55 minutes a day

—

sometimes get in there about 8:30; I would go over

after supper and look after the work.

Q. You would in case they didn't get there at

8:30, you mean?

A. At night ; if they hadn't got there at 8 :30 they

would be there in the morning.

Q. Was that always the case with McDermid's

locomotive? A. Yes, sir.

Q. Then you did see the locomotive as soon as he

got there with it, didn't you?

A. No, sir, I didn't.

Q. What time did he get there; what time of

night?

A. Well, he would get there about 8:30 or nine

o'clock.

Whereupon the witness continued his cross-ex-

amination as follows:
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I didn't go there and inspect that particular loco-

motive. I would go to the work report, that is what

I done, went to the book. I went to the book after

he went away from the roundhouse. After he had

come from Hillyard into Troy I didn't inspect his

engine that same night. I did not see hun the next

day. I did not see him the second day he was there,

the day following the evening he got there. I saw

him in the evening about 8:30 after the second or

third day he was there. The roundhouse is west of

the oil-house.

Whereupon the witness was propounded the

following questions and made the following answers

thereto

:

'' Q. I call your attention to either in the evening,

or about the noon hour of the next day after Mr. Mc-

Dermid arrived at Troy, nearly opposite the oil-

house, if he did not then tell you that one of the

guards was off that lubricator, and ask you if you

had any on hand*? A. No, sir.

Q. He didn't say anything to you about it at all

at any time? A. No, sir.

Q. Is it not a fact he told you that the round-

house foreman at Hillyard had agreed to forward

them to hmi at Troy'? A. No, sir.

Q. And didn't you state, in reply to that state-

ment by him, that you would wire the roundhouse

foreman or the master mechanic and ask him to send

the lubricator guards at once'? A. No, sir.

Q. You said nothing to him about thaf?

A. No, sir."
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Whereupon the witness continued his cross-ex-

amination as follows:

I am familiar with these lubricators. I am not
inspector in that office. I inspect the work done on
these locomotives. The difference between inspect-
ing a locomotive and inspecting the work done on it

is that an inspector finds the defects, the machinist
fixes them and I inspect the work after it is finished.

There are more than two kinds of lubricators in use
on the Great Northem road. The style here with
the open glass is the style described by McDermid.
They are in use there. Then they have a more
modern lubricator that uses that kind of glass.

There is a gasket, there is part of that missing. The
only part then through which you can see the oil is

through this glass. The rest of the glass is protected
from explosion. I never saw one explode. I have
seen them crack. The glass is made thick in that
style of lubricator so they won't explode.

"Mr. PLUMMER.—I offer this evidence, if you
have no objection.

Mr. BROWX.—Xone.
Mr. PLUMMER.—I offer this glass in evidence

for the purpose of illustrating the witness' testi-

mom^. '

'

The same being admitted iri evidence, was marked
Plaintiff's Exhibit 2.

Whereupon the witness continued his cross-ex-

amination as follows

:

I didn't know the guard was off this lubricator

that exploded at Leonia. I made no inspection
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of the engine at all except as shown on the book;

In inspecting these locomotives I would not go all

around, over and above, and on top of the cab, and

out of the cab; I would inspect the work that was

done. I never made any pretense of inspecting any

work before it was done or inspecting any require-

ments for work. I never did anything excepting to

inspect work after it was put down in the book there

and was afterwards completed. I would not order

engineers out; that was done by the j^ard officer. I

just furnished all locomotives. If a locomotive came

in there, was brought in there new, never had been

used, I would not look around there and see what

the engine needed. If the engine was new it would

be in proper shape. If it had been there a month

and been used previously the equipment is already

on it. If it lacks something I don't know that. The

rules require that I see that engines are properly

equipped before they are put in service only with

tools. Eule 452, "they will see that engines arriving

at terminals are properly inspected," was not my

duty. I was in charge of the roundhouse. There

is no inspector employed there. The rule under the

head, "Roundhouse foreman," means that where an

inspector is employed the roundhouse foreman shall

have charge of the inspection.

"Whereupon the witness was propounded the fol-

lowing questions thereto

:

"Q. And then it does not mean what it says, in

your estimation?
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A. Yes, sir; the meaning that the railroad com-

pany—

Q. That is, the railroad fellows all consider it ?

A. It is.

Q. A great many of these rules are construed,

aren't they, by different railroad men a little different

than the reading of them ?

A. Not that I know of .

Mr. BROWN.—I object to that.

The COUET.—No, I don't think it is proper cross-

examination.

Q. 'That engineers furnish detailed work reports

on proper forms, that work reported or otherwise

ascertained as necessary to be done, is promptly com-

pleted,'—what was your duties under that part of

that clause, 'that w^ork reported or otherwise ascer-

tained,' how would you otherwise 'ascertain' it?

A. The inspector employed would make out a re-

port in this book.

Q. Then if there was no inspector at your particu-

lar roundhouse, it got no inspection, is that true ?

A. Yes, sir.

Q. 'And engines promptly furnished, properly

equipped, when ordered for service,'— Now, who

attended to that, properly equipped those locomotives

w^hen ordered for service out of your roundhouse ?

A. We didn't equip any engine at Troy. We
have always equipped them at

—

Q. Troy is a terminal, isn't if?

A. No ; it ain't exactlj^ a terminal.

Q. It is a freight terminal, isn't it ?
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A. Freight terminal
;
yes, sir.

Q. That wasn't done by you there at all?

A. No, sir.

Q. Because you had no inspector, is that true?

A. Yes, sir.

Q. How long have you been there, Mr.

—

A. Troy?

Q. Yes, sir. A. Thirteen months.

Q. What were you doing before that ?

A. Machinist.

Q. You were promoted from machinist to the

roundhouse at Troy ? A. Yes, sir.
'

'

Whereupon the witness was excused.

[Testimony of W. P. Gipple, for Defendant.]

Thereupon W. P. GIPPLE, being called as a wit-

ness on behalf of the defendant and after being first

duly sworn, testified as follows

:

I live at Whitefish, Montana ; am employed by the

Great Northern as railway storekeeper. The Great

Northern has a storehouse of supplies at Whitefish.

Supplies at Troy are furnished from the Hillyard

store. My duties are to make requisition :^or the ma-

terial. In 1908 it was my duty to take inventory of

stores on hand at Troy. I performed this duty the

last Sunday of the month, the 26th. It took me three

days at Whitefish and then I went to Troy, about the

27th or 28th, along in there, of April, I set down the

quantities of supplies on hand in a book and I made

the entries in a book while the amount or measure-

ment was fresh in my mind. I didn't know as to the
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quantities of material on hand ^Yitllout refreshing my

recollection by the use of a book.

(Book marked Defendant's Exhibit "C")

This is the book in which I took the inventory in

the store. By refreshing my memory by the use of

that book I cantestify as to the number or quantity of

lubricator glass guards in stock there at that time.

There were 7 small individual glass guards on hand.

I can state there were 7 of these in the storehouse at

Troy at that time. They are on hand at the present

time. Some of them are still on hand. I have had

charge of supplying that storehouse with material

ever since that time. None have been sent since.

Two or three of them are still on hand.

Whereupon the witness on cross-examination testi-

fied as follows

:

I am located at Whitefish, which is 130 miles from

Troy. I go to Tro}^ once a month, any time that is

convenient, about the first of the month. I would

stay there about a day. I went down there the last

week of the month of April, about two or three days

after the 26th. I took an inventory of everything

that was there. Found seven lubricator guards.

Some of them are still there. I know^ none were used

previous to May 1st. One or two of them was used

in August. The first use of the guards on hand April

30th were used some time in August or September.

There was not any used on April 30th but some time

in August or September. Material on hand at Tro}^

is simply stock for merchandise. The engines are

equipped at their terminals—Hillyard on one side
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and Wliitefisli on tlie other .
Supplies on hand at

Troy are used for the locomotives in and out of Troy.

I heard nothing about this glass exploding that in-

jured Mr. McDermid until recently. If one exploded

in that vicinity I knew nothing about a guard being

put on that engine at Troy. I don't know there was

any put on. I don't know if there was any missing

between those months. They may be running yet

mthout a guard for all I know. These guards we

had in stock were made up. I am positive these

guards are not made too short. I have put guards on

a lubricator in the store. I had a lubricator in the

store. None at Troy, but at Whitefish we have. I

have not tried on lubricator guards among these

seven. I know they are long enough. I know I

would know very readily if a lubricator guard was

too short for practical use. I saw those seven par-

ticular lubricator guards on the shelves at Troy and

took notice of them. I noticed they were up to the

standard or we would not have them there. I saw

lots of supplies on the shelves. I inspected the tools

to see if they were all the proper sizes. A man would

naturally see a lubricator glass guard that was too

short. If a guard was half an inch too short it would

not make any difference unless a lubricator glass

guard was two inches long; then we would know that

it was too short. I would not necessarily have to

measure before I would know that. I am positive

that the seven guards on the shelves were usable. I

am positive that none were used from the Troy store
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between the 20th day of April and the month of Au-

gust.

Whereupon the witness was excused.

Mr. PLUMMER.—I would like to recall Mr. Goss-

vdUev for further cross-examination.

[Testimony of Michael F. Gosswiller, for Defendant

(Recalled).]

Whereupon MICHAEL F. GOSSWILLER was

recalled by plaintiff and testified, on cross-examina-

tion, as follows

:

I could not tell how long this locomotive 768, re-

mained at Troy, or in that vicinity, after the accident

to Mr. McDennid. I don't know whether it remained

a week or a month ; I could not say as to that because

I don't know.

Whereupon the witness was propounded the fol-

lowing questions and made the following answers

thereto

:

''Q. N'ow, Mr. Gosswiller, do you remember the

accident of Mr. McDermid f

A. No, sir ; I don 't remember it.

Q. Don't you remember the explosion of this

lubricating glass ?

A. I remember of hearing of it.

Q. Well, wasn't the engine brought into your

roundhouse for repairs ? A. Yes, sir.

Q. Well, how long was that after he was injured ?

A. The next night.

Q. The next night ; and was repaired the next

night ?
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Mr. BEOWN.—I object as not material.

The COURT.—How do you think that is material,

Mr. Plummer?

Mr. PLUMMEE.—I am cross-examining on this

book here and I want to lay the foundation for it.

Mr. BEOWN.—There is nothing in the book that

has been produced relative to anything subsequent to

May 12th.

The COUET.—I don't see its materiality, I con-

fess.

Mr. PLUMMEE.—If I don't make it material I

will ask the Court to strike it out, but I will make it

material, very material, in the case. I don't want to

disclose my point to the witness; that is the only

thing.

The COUET.—^Very well, you may answer.

Mr. PLUMMEE.—What is your answer?

The WITNESS.—What is the question?

Mr. PLUMMEE.—Eead the question.

(Last question read.)

A. Yes, sir.

Q. Between the time that this injury occurred to

Mr. McDermid on the 13th day of May, 1908, and the

next night when you sa}^ it was repaired, I wish you

would point out to me in this book—^w^hich you have

identified as being the registration book in your

roundhouse at that time—where any rej^ort is made
by any engineer about the glass?

A. Can't show it in this book.
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Q. It is not there, is it?

A. Not that I know of."

Whereupon the witness was excused.

[Testimony of T. J. Clark, for Defendant.]

Thereupon T. J. CLARK, being called as a wit-

ness on behalf of the defendant, and being first duly

sworn, testified as follows on direct examination:

My name is T. J. Clark. I live at Hillyard. I

am employed as master mechanic for the Great

Northern and have been nearly seven years. I am

familiar with engine 768. It is a Roger engine

class G-3. The company own about 40 of that class.

These engines are equipped with the same kind of

lubricator when they come from the works as that

produced here. They are so equipped when they

come from the factory. There is another lubricator,

known as the Bullseye on account of the shape of

the glass, with which our engines "H-2's," the "J"

engines and the "L" engines are equipped. They

come from the Baldwin factory. To my knowledge,

none of the Roger locomotives purchased by my
company had those lubricators on when they came

from the factory. Locomotives first come out from

the Baldwin factory equipped with the so-called

Bullseye lubricator about three years ago. I have

seen the guard or netting that is placed about this

lubricator and also the individual guard. These

guards are effectual to protect the engineer in case

of the explosion of the lubricator glasses, and that is

a safe lubricator with those guards on. The Bulls-
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ej^e glass exhibited here cannot be placed on this

stjde of lubricator without making radical changes

in the lubricator. It could not be used in the place

of the glass that is on there when it conies from the

factory.

Whereupon the witness, on cross-examination,

testified as follows

:

A new lubricator can be put on those engines, and

this style described is the latest pattern. It is safe

mth these guards around it and I consider it unsafe

without them.

Whereupon the witness was excused.

rTestimony of William Pannon, for Defendant.]

Thereupon WILLIAM PANNON, a witness

called on behalf of the defendant, after being first

duly sworn, testified on direct examination as fol-

lows :

My name is William Pannon. I live at Hillyard.

My business is traveling engineer for the Great

Northern. I have worked in that capacity since the

first of December, 1907. I am familiar with the

type of engine known as Class G-3. That is a Pog-

ers locomotive. The lubricator on the table here is

the kind of lubricator with which those engines are

equipped, and they were so equipped when they came

from the factory. I know of the lubricator which

has this Bullseye glass in it. Baldwin locomotives

are equipped with those. They first commenced to

be equipped with that class of lubricator about three
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years ago. This style of lubricator, with which the

Eogers locomotive is equipped, sometimes explodes.

The purpose of this wire netting is to protect the

engineer against such explosion. I think it is a safe

method of protecting it and this is a safe lubricator

with that guard on it.

Whereupon the witness, on cross-examination,

testified as follows:

That lubricator has three glasses, one considera-

bly longer than the other two. I am traveling engi-

neer for the Great Northern. We did have lubri-

cators from the factory with an individual guard

upon each glass. That is the way they come from

the factory. This wrapping around of this piece of

netting is the kind they put on the Great Northern

;

it is a makeshift for the regular guard.

Whereupon the witness was excused.

[Testimony of G. E. Lovelace, for Defendant.]

Thereupon G. E. LOVELACE, a witness called on

behalf of the defendant, after being first duly sworn,

testified as follows:

My name is G. E. Lovelace. I have been employed

as locomotive engineer on the Great Northern 24

years. I am familiar with different types of loco-

motives in use on that road. I have seen engine 768

a great many times. That belongs to Class G-3 and

is a Roger manufacture. I have run several of that

class of locomotives. They are equipped with the

same lubricator as that one here in court. They are
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so equipped when they come from the factory. I

am considered a practical engineer. The means used

by the company for making this a safe lubricator, in

reference to the explosion of the lubricator glass, is

by covering the lubricator with that gauze wire

there. Those lubricators explode on account of the

pressure on the glass. The pressure on the glass is

boiler pressure. I would consider it a safe lubrica-

tor when protected with that sort of guard. That

applies to both the netting covering the front of the

whole of the lubricator and the individual guard

covering each glass, although the large one is easier

to adjust and more practicable than the small one.

I notice the manner in which this is attached to the

lubricator. That is the manner in which they are

usually attached. They are all attached with the

wire that way. Some of them the wire does not go

clear around; it wraps around the valve there.

Some of them go clear down like that one does. The

big guard is attached by opening it and attaching it

around the glass, closing it, and inserting a pin

through this socket on the edge. I never saw a

Rogers locomotive come from the factory equipped

with the so-called Bullseye lubricator. The lubrica-

tor is situated just above the engineer's head on the

left side of him in the cab. He can sit in the seat,

the same as I am here, and he can just reach the bot-

tom of the valve. It stands right on top of the

boiler. Some of them to his left. The occasion for

using glass in a lubricator is so you can see the oil
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drop. The oil drops through there, goes to feed the

valves, ail the valves in the cylinder. It is very nec-

essary to know how much your engine is getting, and

if it was not for the glass you could not tell. He

must have some way of seeing it drop in order to tell

what your engine is getting. That is part of the

work, to see how much oil the engine is getting and

that would not be effected without the glass. This

lubricator is constantly under the hand and eye of

the engineer as he sits in his cab and operates the

locomotive.

Whereupon the witness, on cross-examination, tes-

tified as follows:

The locomotives of the class of the one mentioned

—768—came here about ten years ago. I don't re-

member just when the last ones came, but I think the

first ones came about ten years ago. Then they came

at intervals for about a year or a year and a half,

such a matter. I don't know just how long they

were getting here ; about 40 of them. I don 't think

they have had any of that class in the last eight

years. I don't thinly the Bullseye was manufac-

tured at that time. The Bullseye is a modern in-

vention and has been in use about three years on this

road. I think they can put them on any engine;

they are made for that purpose. I think the Bulls-

eye lubricator much superior to the other. I never

saw them explode. I have seen them break. I

never saw one of them blow out.

Whereupon the witness was excused.
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Lubricator and guard introduced in evidence,

were admitted and marked Defendant's Exhibit

^'D" and Defendant's Exhibit "E," respectively.

Whereupon the defendant rested its case.

KEBUTTAL.

[Testimony of Anson McDermid, for Plaintiff (in

Rebuttal) .]

Thereupon ANSON McDEKMID, the plaintiff,

was recalled in his own behalf, and testified as fol-

lows:

Direct Examination by Mr. PLUMMER.

Referring to the lubricator, I don't believe as a

rule that all lubricators exhibit the same amount of

glass. It was the feed to the right cylinder that

exploded and injured me, the short one on this side,

the left-hand one as you face the lubricator; and the

right-hand one is much longer than the left-hand

one. The two center ones are longer than the two

end ones. That lubricator that I had there was one

that was longer than the others. The one that

showed the amount of oil there was in the lubricator

was longer than ony of the others ; I could not say

how much. There were no guards on the other

glasses. If a lubricator guard was small enough to

work on the short glass it would not be long enough

to protect a person from the other glass. Troy is a

terminal station for passenger and freight crews.

I heard the question you put to Mr. Gosswiller, the

roundhouse foreman, with reference to him saying

that he would telegraph to Hillyard about the lubri-
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cator glasses. He told me he would telegraph to

Hillyard to get the lubricator guards there. I was
standing by the oil-house where I was going to leave

my engine. He came along from the roundhouse
going to his office. I stopped him and was talking

to him in regard to the condition of the engine and
he told me that he had wired Mr. Clark the condition

of the engine and that I would have to use that en-

gine for a few days.

Thereupon the witness was excused.

The foregoing is in substance all of the testimony
introduced upon the trial of said cause.

Instruction Requested hy Defendant.
Mr. BEOWN.—The defendant at this time re-

quests the Court to direct the jury to return a verdict
in favor of the defendant in this action on the ground,
first: That the testimony on behalf of the plaintiff

wholly fails to show facts sufficient to constitute a
cause of action. Second: That on all testimony in

the case it conclusively appeared that the accident
was due to the failure of the plaintiff to comply with
the rules and instructions which the evidence shows
were given to him, and were binding upon him ; and
without any fault or neglect on the part of the de-

fendant company.

(Argument by both counsel.)

The COURT.—I will send the case to the jury,

though the motion if well made would be equally

efficacious after verdict.



116 The Great Northern Railiray Company

Whereupon the defendant duly excepted to the re-

fusal of the Court to direct the jury as requested, and

hereby tenders this its bill of exceptions to the Court

to sign and seal, and the Court does hereby sign and

seal the same.

Charge to the Jury.

Whereupon the Court instructed the jury as fol-

lows;

Gentlemen of the Jury

:

The plaintiff claims by this action $20,000 as dam-

ages alleged to have been caused through the neg-

ligence of the defendant while in its employ as a

locomotive engineer.

Reliance is had upon the explosion of a lubricator

glass used on the locomotive upon which he was en-

gaged, the negligence assigned being the failure to

protect the same by a proper guard, and that it was

defective, old, antiquated and out of date, and that

it was dangerous to use the same.

The right to recover must be based on some omis-

sion of duty on the part of the defendant which it

owed the plaintiff, hence the importance of an un-

derstanding on your part of the defendant's obliga-

tion in the premises. While the defendant was not

an insurer of the plaintiff's safety, it was a positive

duty devolving upon it to equip the engine which was

furnished him with reasonably safe appliances and

to keep those appliances in a reasonable state of re-

pair. That is to say, to take such precautions and

use such care as reasonably careful and prudent per-

sons ordinarily take or use under such circumstances
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to }3erforin those duties. The defendant could not

escape liability by delegating the duty which the law

imposed upon it.

The plaintiff claims that he was excused from

using the defective lubricator by virtue of the ])rom-

ise of those having in charge the repairs of the en-

gine to supply the deficiency, that is, the shields for

its protection. If you find that the plaintiff de-

manded the shields, that the promise to furnish them

was made, that they were not furnished and were

not available to the plaintiff by the use of ordinary

care on his part, that he used the engine in its then

unsafe condition upon the faith of promises made,

that he would not have otherwise used it, you should

resolve this issue in his favor unless he continued

the use of the engine without the shields beyond the

time when a reasonably prudent person would be

justified in relying upon the promises. These ele-

ments must concur before the plaintiff can overcome

the effect of the use of that which was known by him

to be dangerous and which was as manifest to him

as it was to the defendant. This you will have to

decide from the circumstances of the case as estab-

lished by the evidence. Since the plaintiff admits

that he used the lubricator knowing and appreciating

the danger, you will readily see that the burden is

upon him to avoid the effect of his own action ; that

is, overcome the presmnption which would otherwise

defeat a recovery, by proof which ^preponderates in

his favor. If he has not done this, or if the evidence

is equally balanced, the plaintiff cannot recover.
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The converse of these propositions is apparent.

If the plaintiff did not demand lubricator shields, if

no promises were made, if by the use of ordinary

care or diligence he could have obtained them, if they

were available for his use by reasonable diligence

on his part, he cannot recover for in that case he

would have assumed the risk. It was the duty of

the plaintiff to conform to the rules of the company.

Rule 467 required the plaintiff to see that his engine

was in good condition and furnished with specified

tools and necessary supplies. It was his duty under

Rule 468 before starting on a trip to examine the en-

gine so as to know that it was in safe condition to

operate. He was required under the rule to see that

the water and lubricator glasses and guards were in

perfect condition, and it was his right and duty un-

der subdivision "a" of that rule to take sufficient

time to make such examination. And he was re-

quired under Rule 469 after each trip to make a

thorough inspection of his engine and make a report

in a book or on a form to be provided for that pur-

pose showing all necessary repairs to be made to put

his engine in good condition for further service.

And he was required to make these reports in detail;

mentioning all defects requiring attention. Under
j

Rule 452 it was the duty of the roundhouse fore-

man to see that work reported or otherwise ascer-

tained as necessary to be done was promptly com-

pleted and engines promptly furnished, properly

equipped, when ordered for service. It was the duty

of the defendant to supply lubricator shields and

make them available for the plaintiff's use, and it
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was the duty of the plaintiff to note this particular

defect in the book provided for that purpose. In

this he failed. But if he gave actual notice to the

roundhouse foreman the practical effect of such no-

tice would be the same as though it had been entered

in the book, and if ^-ou find that it was the custom of

the defendant to permit notices to be given in that

way in relation to the more urgent defects requiring

immediate attention, in either event the plaintiff

would not be precluded from a recovery for a viola-

tion of the rules while actual notice was brought

home to the foreman whose duty it was to see that

the engine was put in proper shape for the plain-

tiff's use. Here, again, the burden is upon the plain-

tiff to establish this custom, or to show that he did

give actual notice as to the absence of the shields as

well as that they were not available for his use by

the exercise of ordinary care on his part. That is,

such care as a reasonably prudent person, knowing

and appreciating the danger of the use of the lubrica-

tor without the shields, would exercise in order to

avoid the consequences which might reasonably be

expected to flow from its use without the shields.

The degree of proof required to establish the custom

which the plaintiff asserts 'and with whom is the bur-

den to establish is this : The rules expressly provide

that all defects and deficiencies shall be reported

upon a book or form provided for that purpose. In

order to abrogate the rule, it must appear that the

defendant either had actual knowledge of the long

and continued violation of it or that the rule itself
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had been so persistently and continuously ignored as

to impute notice upon the theory that one is supposed

to know that which long continues in the management

or operation of his own business. If the custom has

not been so established you can predicate no right

upon that phase of the case nor indulge any presump-

tion because it may have been occasionally violated,

or violated in this instance.

There is another phase of his evidence, however,

in relation to the custom. As I have already told

you, the rules require that this defect, and all defects,

in fact, of the engine, be noted in the book. You

may consider the absence of any such notation as

affecting credibility ; it goes to the weight of evidence.

Your attention is directed to another ground of

negligence alleged in the complaint, which is, that

the lubricator was an obsolete and out of date ap-

paratus. But this I will withdraw from your con-

sideration, because the evidence is undisputed that

with the shields upon it it is not unsafe even though

it may not be the latest appliance. Both sides have

testified to this, and the plaintiff's whole case rests

upon the failure to supply shields for the lubricator.

The defendant has interposed three affirmative de-

fenses. These are contributory negligence, which in

homely phrase means that it was plaintiff's own

fault ; and assumption of risk, which is that one who

enters upon a dangerous employment assumes the

risk of those things which may occur, but which rea-

sonable foresight and skill cannot anticipate and

avoid, and the negligence of fellow-servants of plain-

tiff.
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As to the first two, that is, assumption of risk and

contributory of negligence, I charge you that you

cannot consider them in this case. Under the

peculiar facts here the plaintiff having entered upon

this employment with knowledge that it w^as danger-

ous, knowing the condition of the lubricator, the

burden remains with him throughout as to those de-

fenses ; and the burden is not cast upon the defend-

ant to establish them by a preponderance which un-

der ordinary circiunstances it would have to do.

As to the defense of negligence of the fellow-ser-

vants, there is nothing in the evidence which would

justify you in giving heed to that contention on the

part of the defendant. The reason you cannot con-

sider it is, that the master could not delegate the

duty of supplying reasonably safe appliances, and

keeping them in reasonable repair to the fellow-

servants of the plaintiff, and thereby relieve itself

of that duty. The case thus stands with the burden

upon the plaintiff throughout to establish his con-

tention that he has brought himself within the rule

that he might continue his work upon the assurance

that he would be supplied with the shields, for it is in

reliance upon this rule only that he may recover.

If you find for the plaintiff your award should be

limited to compensation for injuries actually sus-

tained. There is no fixed rule which can be laid

down for your guidance. It is vested in the sound

judgment of the jury. Here are elements which

necessarily enter into the calculation : The age of the

plaintiff, his expectancy of life, his earning capac-

ity at the time he received the injury, how that earn-

ing capacity has been impaired, permanency of his
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injury, if you find it is permanent, and you may

allow for pain and suffering, and for mental anguish,

resulting from the injury.' You have heard the evi-

dence. It is your duty to pass upon it, and to do

justice bet^veen the parties, but in accordance with

the rules of law laid down for your guidance; for

while you are the sole judges of the facts it is the

province of the Court to declare the law.

Preponderance means the weight of the evidence.

It is that which carries conviction, impels belief.

It may or may not be governed by the greater nmn-

ber of witnesses. In arriving at the credibility of

the witnesses you have a right to consider all the cir-

cumstances of the case as disclosed before you b>'

the evidence. Their interest in the result of the con-

troversy, their demeanor upon the stand, the prob-

ability or improbability of what they have related,

their apparent candor, or want of candor, all for the

purpose of arriving at the truth. Having reached

a conclusion, you will express it in one of the two

forms of verdict which are submitted, your foreman

will sign it and return it into court.

Gentlemen of the jury, I said the defense of as-

sumption of risk and contributory negligence are

withdrawn from your consideration. I did not mean

by that to say that you should disregard any fault

of the part of the plaintiff, if you find he was at

fault. What I meant to say to you was this, the bur-^

den is not upon the defendant to establish its defense

as in ordinary actions. The burden remains with the

plaintiff to show that while in the use of ordinary

care on his part he received this injury through some

fault or omission of the defendant. |i

1
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[Exceptions Taken by Defendant to Instructions of

the Court to the Jury.]

Defendant excepts to that portion of the instruc-

tions wherein the Court charges the jury that if the

jury find that the promise was made by the round-

house foreman to furnish the guard, and that the

plaintiff used the engine in reliance upon that prom-

ise, he was excused from assimiing the risk thereby,

or words to that effect.

Also to that portion of the charge where the jury

was instructed in substance that if the plaintiff gave

actual notice of the absence of the guard to the

roundhouse foreman, it would have the same effect

as if entered in the book, if the defendant had per-

mitted the custom to grow out and prevail to make

complaints of defects in that way, or language to that

effect.

The defendant excepts to the instruction to the

jury in which the question of whether or not a cus-

tom had been established by the evidence with the

knowledge of the defendant, and permitted the jury

to make a finding in favor of the plaintiff upon that

subject, and hereby tenders this its bill of exceptions

to the Court to sign and seal the same, and the Court

does hereby sign and seal the foregoing exceptions,

and all of them.

The jury then retired and after a short absence

returned into court with a verdict in favor of the

plaintiff for damages in the siun of Four Thousand

Dollars ($4,000.00), on the first day of May, 1909.

And now, in furtherance of justice, and that right

may be done, the defendant presents the foregoing
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as its bill of exceptions in this case, and prays that

the same may be settled and allowed, and signed and

certified by the Judge as provided by law.

(Signed) F. V. BEOWN,
(Signed) A. J. LAUGHON,
(Signed) J. J. LAVIN,

Attorneys for Defendant.

In the United States Circuit Courts for the Eastern

District of Washington, Eastern Division.

No. 1358.

AKSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY,
Defendant.

Order Approving Bill of Exceptions.

The defendant having tendered the foregoing as

its bill of exceptions in this cause, for the action of

the Court praying the same may be settled, allowed

and signed by the Court and certified as its bill of

exceptions, and the Court having by written order

extended,the time for serving upon the plaintiff here-

in a draft of its proposed bill of exceptions, and the

said defendant ha^dng duly served its bill of excep-

tions pursuant to said order, and within the time

allowed thereby; and amendments thereto having

been proposed and settled, and the Court having ap-

pointed a time for settlement of the bill, and the

plaintiff being represented by his attorneys, W. H.

Plummer and T. H. McDermott, and the defendant

by its attorneys, F. V. Brown and J. J. Lavin.
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Now, therefore, on said application of the defend-

ant by its attornej^s, it is ordered that the foregoing

bill of exceptions hereto annexed is hereby approved,

allowed, settled and certified as a true, full and cor-

rect bill of exceptions in this cause. And the said bill

of exceptions is hereby made a part of the record in

said cause.

Done in open court, this 7th day of July, 1909.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Due service of wdthin bill of ex-

ceptions proposed by defendant by a true copy there-

of, is hereby accepted at Spokane, Washington, this

1st, day of June, A. D. 1909.

(Signed) W. H. PLUMMER,
(Signed) T. H. McDERMOTT,

Attorneys for Plaintiff.

Bill of Exceptions. Filed in the U. S. Circuit

Court for the Eastern District of Washington. July

7th, 1909. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Defendant.
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Notice [of Filing of Bill of Exceptions, etc.].

To the Above-named Plaintiff, and to Messrs. Plum-

mer & McDemiott, His Attorneys:

You, and each of yon, are hereby notified that the

defendant in the above-entitled cause, desiring and

intending to prosecute a writ of error from the judg-

ment of the above-entitled court in the above-entitled

cause, entered on the day of May, 1909, has

prepared and this day filed in the office of the Clerk

of the above-entitled court, and presented to the

Honorable Edward Whitson, the Judge who tried the

above-entitled cause, its bill of exceptions and its

demurrer to the evidence, a copy of which is here-

with this da3^ served upon you.
"

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements] : Due service of the within notice,

by a true copy thereof, is hereby accepted at Spokane,

Washington, this 4th day of June, 1909.

(Signed) W. H. PLUMMER and

T. H. McDERMOTT,
Attorneys for Plaintiff.

Notice. Filed in the TJ. S. Circuit Court for the

'^.astern District of Washington. June 4th, 1909.

Frank C. Nash, Clerk. By W. H. Hare, Deputy

Clerk
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion,

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

THE GREAT NORTHERN RAILWAY COM-
PANY,

Defendant.

Assignment of Errors.

The defendant in this action, in connection with

its petition for writ of error, makes the following

assignment of errors, which it avers occurred upon

the trial of this cause, to wit

:

I.

Error in law occurring at the trial, in this, to-

wit: The Court erred in overruling defendant's

objection to the following question, asked on direct

examination of the plaintiff:

"Q . How many childrenV
Which question the defendant objected to upon

the ground that it was immaterial, and the Court

overruled said objection, and the defendant duly

excepted to such ruling.

II.

Error in law occurring at the trial, in this, to wit

:

The Court erred in overruling defendant's objection

to the following question:

"Q. Now, explain to the jury when you made

these notations in this book here that has been shown

here and offered in evidence, explain to the jury why

that particular defect that you complain of, the ab-
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sence of this guard on the lubricator glass, Avas not

written clown in those books."

Which question was objected to by the defendant

on the ground that it was incompetent and ir-

relevant, and the Court overruled the objection, to

which ruling the defendant duly excepted, and to

which question the plaintiff gave the following

answer:

"A. Well, when the men, the workmen in the

roundhouse overlooked over this work reports they

just figured on rule " and to which he gave

the further answer:

"A. The workmen looked over the work book

and do the work that is necessary for the engine to

do her work, and slight the other work. Slight it

over, mark it off, and not do it, or not even take

the trouble to mark it off, as lots of the work is, that

is reported there; and for this particular reason I

went to the roundhouse foreman, as I done any job

that I want particular to do, I go to the roundhouse

foreman himself, told him about it, ask him to have it

done, because I thought it would be more liable to be

done than it would if I reported it on the book and

left it for the worlmien to do."

III.

Error in law occurring at the trial, in this, to wit:

The Court erred in den^dng defendant's motion to

strike out the foregoing answer.

IV.

Error in law occurring at the trial, in this, to wit:

The Court erred in overruling defendant's objection
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to the following question, asked the witness G. P.

Clark on direct examination:

"Q. What is the custom, Mr. Clark, or was at the

time you worked there for the Great Northern rail-

wsij with reference to defects which w^ere dangerous

and which you wanted to have repaired immediately

and without delay, and without fail, with reference

to making oral reports to the roundhouse foreman

of those defects'?"

To which question the defendant duly objected on

the ground that it was incompetent, irrelevant and

immaterial. The Court overruled the objection, and

the defendant duly excepted, whereupon the witness

gave the following answer:

"A. Go in person to the roundhouse foreman;

tell him of the defects to see if he won't have the

w^ork done."
Y.

Error in law occurring at the trial, in this, to wit

:

The Court erred in refusing to instruct the jury upon

the motion of the defendant to return a verdict in

favor of the defendant.

VI.

Error in law occurring at the trial, in this, to wit:

The Court erred in holding and deciding upon the

trial of said cause that there was sufficient testimony

to show and constitute a cause of action in favor of

the plaintiff and against the defendant.

VII.

Error in law occurring at the trial, in this, to wdt

:

The Court erred in instructing the jury that if the

jury should find that a promise was made b}^ the

roundhouse foreman to furnish the guard in ques-
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tion, and that the plaintiff used the engine in re-

liance upon that promise, and did not use it an un-

reasonable time thereafter, he did not assume the

risk of injury by explosion of the lubricator glass.

VIII.

Error in law occurring at the trial, in this, to wit:

The Court erred in instructing the jury that if the

plaintiff gave actual notice to the roundhouse fore-

man of the absence of the guard, it would have the

same effect as if he entered such notice in the book

pro^TLded for that purpose, if the defendant had per-

mitted the custom to grow up and prevail to make

complaints of defects in that way.

IX.

Error in law occurring at the trial, in this, to wit:

The Court erred in submitting to the jury the ques-

tion of whether or not the defendant permitted such

a custom, that is to say, a custom of pemiitting com-

plaints to be made orally to the roundhouse foreman,

to grow up and prevail, and in instructing the jury

that they might find in favor of the plaintiff upon

that question.

Wherefore, the defendant. Great Northern Rail-

way Company, prays that the judgment of the Cir-

cuit Court of the United States, for the Eastern Dis-

trict of Washington, Eastern Division, herein, be re-

versed, and that said Circuit Court be directed to

enter a judgment herein in favor of the defendant.

(Signed) F.V.BROWN,
(Signed) A. J. LAUGHON,
(Signed) J. J. LAVIN,

Attorneys for Defendant.
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[Endorsements]: Assignment of Errors. Filed
in the Circuit Court of the United States for the

Eastern District of Washington. July 7th, 1909.

Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

AXSOX McDERMID,
Plaintiff,

vs.

GEEAT XORTHERX RAILWAY COMPANY (a

Corporation),

Defendant.

Petition for Writ of Error.

Xow comes the G-reat Northern Railway Company,
defendant in the above-entitled cause, and says:

That on or about the 3d day of June, 1909, this

Court entered a judgment for the sum of Four

Thousand Dollars ($4,000.00), together with the

costs of this action, in favor of the plaintiff and

against the defendant herein, in which judgment and

proceedings had prior thereunto in this cause certain

errors were committed to the prejudice of said de-

fendant, all of which will more in detail appear from

the assignment of errors which is filed with this peti-

tion.

Wherefore, the said defendant prays that a writ of

error may issue in this behalf out of the United

States Circuit Court of Appeals, in and for the Ninth
Judicial Circuit of the United States, for the correc-

tion of errors so complained of, and that a transcript
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of the record, proceedings and papers in this cause,

duly authenticated, may be sent to the said Circuit

Court of Appeals.

(Signed) F. V. BROWN,
A. J. LAUGHON and

J. J. LAVIN,
Attorneys for Defendant.

[Endorsements]: Petition for Writ of Error.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. July 8th, 1909. Frank C.

Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GEEAT NOPvTHEEN RAILWAY COMPANY (a

Corporation)

,

Defendant.

Order Allowing Writ of Error.

This 8th day of July, 1909, appeared the defendant

above named. Great Northern Railway Company, by

its attorneys, and filed herein and presented to the

Court its petition for the allowance of a writ of error,

and assignment, of errors intended to be urged by it,

praying also that a transcript of the record and pro-

ceedings and papers upon which the judgment herein

was rendered, duly authenticated, may be sent to the

United States Circuit Court of Appeals, for the

Ninth Judicial Circuit, and that such other and fur-
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tbcr i:)roeoedings may be had as may be proper in

the premises.

On consideration whereof, the Court does allow the

writ of error, upon the defendant giving bond ac-

cording to law, in the sum of Five Thousand Dollars,

which shall operate as a supersedeas bond.

(Signed) EDWARD WHITSON,
United States District Judge Presiding in said Cir-

cuit Court.

[Endorsements] : Order Allowing Writ of Error

and Fixing Amount of Supersedeas Bond. Filed in

the U. S. Circuit Court for the Eastern District of

Washington. July 8th, 1909. Frank C. Nash, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Judicial Circuit.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Writ of Error [Original].

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honorable

Judge of the Circuit Court of the United States

for the Eastern District of Washington, Greet-

ing:

Because of the record and proceedings, as also in

the rendition of the judgment rendered on the 3d
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day of June, 1909, wliicli is in said Circuit Court,

before you, between Anson McDermid, plaintiff, and

Great Northern Railway Company, defendant, in

an action for the recovery of damages for personal

injury, a manifest error hath happened, to the great

damage of said defendant, as by his complaint ap-

pears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

of San Francisco, in the State of California, in said

Circuit, within thirty days from the date of this writ,

in the said United States Circuit Court of Appeals,

to be then and there held, that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals, may cause fuii:her to be done

therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 4th

day of August, 1909, and the one hundred and thirty-
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fourth year of the Independence of the United States

of America.

The above writ of error is hereby allowed.

EDWARD WHITSON,
United States District Judge, Presiding in said Cir-

cuit Court.

[Seal] Attest: FRANK C. NASH,
Clerk U. S. Circuit Court, Eastern District of Wash-

ington.

[Endorsed] : Original. No. 1358. In the Circuit

Court of the United States for the Eastern District

of Washington. Anson McDermid vs. Great North-

ern Railway Company, a Corporation. Writ of

Error. Filed in the U. S. Circuit Court, Eastern

Dist. of Washington. Aug. 5, 1909. Frank C. Nash,

Clerk. , Dep.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Defendant.

Bond on Writ of Error.

Know all Men by these Presents: That we.

Great Northern Railway Company, a corporation,

as principal, and National Surety Company, a cor-

poration organized and existing under and by virtue
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of the laws of the State of New York, and authorized

to transact the business of surety in the State of

Washington, as surety, are held and firmly bound

unto Anson McDermid, plaintiff above named, in the

sum of Five Thousand Dollars, to be paid to the said

Anson McDermid, his executors or administrators,

for which payment well and truly to be made, we

hereby bind ourselves, our and each of our suc-

cessors, representatives and assigns, firmly by these

presents.

Sealed with our seals and dated this 14th day of

July, A. D 1909.

Whereas, the above-named defendant. Great

Northern Railway Company has sued out a writ of

error to the United States Circuit Court of Appeals

for the Ninth Circuit, to reverse the judgment in the

above-entitled cause, rendered by the Circuit Court

of the United States for the Eastern District of

Washington, Eastern Division.

Now, therefore, the condition of this obligation is

such, that if the above-named defendant shall prose-

cute said writ to effect and answer all costs and dam-

ages, if defendant fail to make good its plea, then
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this obligation shall be void ; otherwise to remain in

full force and effect.

(Signed) GREAT NORTHERN RAILWAY
COMPANY,

By F. V. BROWN, Its Attorney,

Principal.

(Signed) NATIONAL SURETY COMPANY,
By E. C. MACDONALD,

Resident Vice-President,

S. A. NUTCHELL,
Resident Asst. Secretary,

Surety.

[Seal of Corporation Surety Company.]

The foregoing bond is hereby approved this 14th

day of July, A. D. 1909.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Bond on Writ of Error. Filed

in the U. S. Circuit Court for the Eastern District

of Washington, July 14th, 1909. Frank C. Nash,

Clerk.

The United States Circuit Court of Appeals for the

Ninth Judicial Circuit.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

(IREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.
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Citation [Original].

United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America, to

Anson McDermid, Greeting

:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, to be held

at the City of San Francisco, in the State of Cali-

fornia, in said Circuit, within thirty days from the

date of this citation, pursuant to a writ of error filed

in the Clerk's office of the Circuit Court of the United

States for the Eastern District of Washington,

wherein Great Northern Railway Company, a cor-

poration, is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned should not

be corrected, and speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 4th

day of August, 1909, and of the Independence of the

United States of America the one hundred and thirty-

"'"^'^
' EDWARD WHITSON,

U. S. District Judge, Presiding in said Circuit

Court.

[Seal] Attest: FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

Washington.

A
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Service of the within Citation and the Writ

of Error by a true copy thereof admitted this 5th

day of August, 1909.

W. H. PLUMMER and

F. H. McDERMOTT,
Attys. for Plaintiff.

[Endorsed] : Original. No. 1358. In the Circuit

Court of the United States for the Eastern District

of Washington. Anson McDermid, vs. Great North-

ern Railway Company, a Corporation. Citation.

Filed in the U. S. Circuit Court Eastern Dist. of

Washington. Aug. 5, 1909. Frank C. Nash, Clerk,

, Dep.

lyi tlie Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Defendant.

Praecipe for Transcript of the Record.

To the Clerk of the above-entitled Court

:

You will please prepare a transcript of the com-

plete record in the above-entitled cause to be filed in

the office of the Clerk of the United States Circuit
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Court of Appeals for the Ninth Circuit, under the

writ of error to be perfected to said Court.

(Signed) F. V. BROWX,
(Signed) A. J. LAUGHON,
(Signed) J. J. LAYIN,

Attorneys for Plaintiff.

[Endorsements] : Praecipe for Transcript of the

Eecord. Filed in the Circuit Court for the Eastern

District of AVashington. August 3d, 1909. Frank

C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1358.

ANSON McDERMID,
Plaintiff,

vs.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),
Defendant.

Clerk's Certificate to Transcript of the Record.

United States of America,

Eastern District of Washington.—ss.

I, Frank C. Nash, Clerk of the Circuit Court of

the United States for the Eastern District of Wash-

ington, do hereby certify that the foregoing type-

written pages, numbered from one to 133, inclusive,

constitute and are a complete, true and copy of the

record, papers and all proceedings had in said action,

as the same remain on file and of record in said Cir-

cuit Court, and that the same which I transmit, con-

stitute my return to the annexed writ of error, lodged^
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and filed in my office on the 5th day of August, A. D.

1909.

I also annex and transmit the original citation in

said action.

I further certify that the cost of preparing and

certifying said record amounts to the sum of $105.70,

and that the same has been paid in full by the de-

fendant and appellant Great Northern Railway Com-

pany.

In testimom^ whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, at the City

of Spokane, in said Eastern District of Washington,

in the Ninth Circuit, this 17th day of August A. D.

1909, and the Independence of the United States of

America the One Hundred and Thirty-fourth.

[Seal] FEANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

Washington.

[Endorsed] : No. 1761. United States Circuit

Court of Appeals for the Ninth Circuit. The Great

Northern Railway Company, a Corporation, Plain-

tiff in Error, vs. Anson McDermid, Defendant in

Error. Transcript of Record. Upon Writ of Error

to the United States Circuit Court for the Eastern

District of Washington, Eastern Division.

Filed August 23, 1909.

F. D. MONCKTON,
Clerk.
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IN THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

THE GREAT NORTHERN RAIL-
WAY COMPANY, a corporation,

Plaintiff in Error,

vs.

ANSON McDERMID,
Defendcnit in Error.

UPON WRIT OF ERROR TO THE UNITED STATES CIRCUIT
COURT FOR THE EASTERN DISTRICT OF WASH-

INGTON, EASTERN DIVISION

Brief of Plaintiff in Error

STATEMENT OF THE CASE.

This is an action at law by the defendant in error,

a locomotive engineer, against plaintiff in error, to

recover damages for loss of sight of right eye, de-

stroyed May 13, 1908, by reason of the explosion of

a lubricator glass which, it is alleged, the plaintiff in

error had negligently failed to provide with a guard.

The complaint also alleges that the lubricator

glass was an obsolete and out-of-date apparatus, but

this ground of negligence was withdrawn from the

jury (instructions, R. p. 120), so it is only necessary



to state the matters arising on the question of faihire

to provide a guard and the alleged promise of plain-

tiff in error to do so after complaint made by defend-

ant in error that the guard ^\as lacking.

The allegations in the complaint with reference

to failure to provide a guard are that at the time

defendant in error took charge of the locomotive he

notified the roundhouse foreman at Hillyard, Wash-

ington, that there was no guard to the lubricator

glass, and that the foreman said it would be provided

in a few days, and that he took out the engine relying

on this promise; that thereafter, and on several oc-

casions before the happening of the injury, he again

informed another roundhouse foreman at Troy, Mon-

tana, of the absence of the guard, and was told that

it would be provided in a few days, and that relying

on this promise he continued to run the engine with-

out a guard for the glass lubricator (R. pp. 20-21).

The answer denies these allegations and sets up

contributory negligence, assumption of risk and acts

of fellow-servants as defenses (R. p. 33).

The affirmative matters in the answer are denied

by the reply (R. p. 35).

On these issues the cause came on for trial April

29, 1908, before the Hon. Edward Whitson, judge of

I

i



said court, and a jury, which resulted in a verdict

in favor of defendant in error in the sum of $4,000.00

(R. p. 45), and a judgment thereon, with costs, dated

May 29, 1909 (R. p. 51).

A motion for judgment non obstante was there-

after filed (R. p. 52) and denied (R. p. 56). From

this judgment on May 29, 1909, writ of error herein

issued out.

SPECIFICATION OF ERRORS.

I.

The court erred in refusing to instruct the jury

upon the motion of plaintiff in error to return a ver-

dict in favor of the plaintiff in error (Assignment Y,

R. p. 129; also R. p. 115).



ARGUMENT.

The only error assigned challenges the right of

recovery on the part of tlie defendant in error upon

all the evidence in the case. In approaching a dis-

cussion of this alleged error it must, of course, he

conceded that the verdict settles all disputed facts

in favor of the defendant in error. Such facts, there- |

fore, can he stated in the terms of his testimony, and

the other facts material to this discussion, appear-

ing in the record, which are not contradicted, may

he stated in the terms of the evidence found in the

record.

It appears, then, that the defendant in error had

heen working four or five years as a fireman and

seven years as a locomotive engineer for the plaintiff

in error at the time he was injured on May 13, 1908.

About 5:30 on the morning of May 5 or 6 he was

called to take a locomotive at Hillyard, Washington,

to Troy, Montana, a distance of 136 miles (R. pp.

61-2, 65-6). Before starting on his journey he in-

spected the engine and saw that there v^ere no sup-

plies on it to speak of, and especially that there was

no guard on the lubricator. He then went to the

roundhouse foreman and told him of the lack of sup-

plies, and especially of the absence of the guard on



7

tlie lubricator. To tliis communication the round-

house foreman replied, ''Well, the night crew had

gone; it is after six o'clock and the da}^ crew had

not come to work yet; everything is locked up and

I cannot get anything for you; you will have to go

and we will send the things to you" (R. p. 62). The

roundhouse foreman further stated that he would

send the supplies within two or three days (R. p. 63).

The defendant in error further testified that he relied

on the promise of the roundhouse foreman to send

liim the guards within the time promised, and that

he would not have taken the engine out but for such

promise (R. p. 65). It took about two days to go

from Hillyard to Troy (R. p. 66). As soon as the

defendant in error got to Troy, he told the round-

house foreman there that there was no guard on the

lubricator and that he wanted one. The roundhouse

foreman at Troy promised to have one put on, and

said that it would take two or three days to get one

(R. p. 67). The defendant in error testified that he

also relied upon the promise of the roundhouse fore-

man at Troy to provide a guard, and tliat he would

not have continued to use the locomotive but for such

promise (R. p. 67) . He further testified that between

the date of his arrival at Troy, Montana, on either

the 7th or 8th of May, and the date of the injury,



May 13, lie made further complaints of the absence

of the guard to the roundhouse foreman at Troy two

or three times, and that each time he received a fur-

ther promise that one would be provided, and that he

relied on eacli of those promises, and would not have

used the locomotive but for such promises (R. pp.

68, 69).

In his rebuttal testimony, defendant in error is

more specific as to the alleged promise made by the

roundhouse foreman at Troy, and states the facts

in that connection to be as follows

:

"I heard the question put to Mr. Gosswiller, the

roundhouse foreman, with reference to his saying

that he would telegraph to Hillyard about the lu])ri-

cator glass. He told me he would telegraph to Hill-

yard to get the lubricator guard there. I was stand-

ing by the oil house where I was going to leave my
engine. He came along from the roundhouse, going

to his office. I stopped him and was talking to him
in regard to the condition of the engine, and he told

me that he had wired to Mr. Clark the condition of

the engine and that I would have to use that engine

for a few days" (R. p. 115).

This testimony was given to rebut that of Mr.

Gosswiller, a witness for plaintiff in error, given on

cross-examination, and being as follows:

Q. I call your attention to either in the even-

ing or about the noon hour of the next day after Mr.

McDermid arrived at Troy, nearly opposite the oil



house, if he did not then tell you that one of the

jiuards was off the liiln'ieator and ask you if you had
any on hand ?

A. No, sir.

Q. He didn't say anything to you about it all at

any time?

xV. No, sir.

Q. Is it not a fact he told you that the round-
liouse foreman at Hillyard had agreed to forward
them to liim at Troy ?

A. Xo, sir.

Q. And you didn't state in reply to that state-

ment by him that you would wire the roundhouse
foreman and the master mechanic and ask hini to

send the lubricator guards at once 1

A. Xo, sir.

Q. You said nothing to him about that ?

A. Xo, sir. (R. p. 100.)

The foregoing is substantially all of the evidence

in the record with reference to the absence of the

guard, the knowledge of the defendant in error of

such absence, his complaints thereon, and the prom-

ises made to him to supply the guard.

From this evidence it is clear that the promise

alleged to have lieen made by the roundhouse fore-

man at Hillyard expired by its own limitation within

a day or two after the arrival of the defendant in

error at Trov and the failure at that time to fulfill
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said promise. It is also clear that defendant in error

attempts to rely upon two classes of promises alleged

to have been made by the roundhouse foreman at

Troy, (1) A succession of promises made to him from

two days after his arrival at Troy and until a day

or two before his injury. (2) A distinct and con-

tinuing promise made on the day or the day after

his arrival at Troy by the roundhouse foreman there

to telegraph for a guard and to have it within a few

days.

The jury have found that the promises testified

to by the defendant in error were made and we, of

course, do not undertake to dispute that fact, but

shall contend that the promises were neither valid

in law nor sufficient in fact to absolve the defendant

in error from performing his duty in the premises

arising from his position with reference to the plain-

tiif in error, and as shown by the further undisputed

evidence in the case to which we shall now call the

court's attention.

Defendant in error testified, and it is not contra-

dicted anywhere in the record, that at the time he

took the engine out of the roundhouse at Hillyard

it was "the duty of the roundhouse foreman to look

after the engines, to see that they were in proper

shape to go out on their runs, in proper condition;
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to see that the men were ready to go on them, and

everything was read}^, so there would be no delay

on the engine.. He was the fellow who gave the

orders to call the crew. He had charge of the round-

house and locomotives and general equipment" (R.

p. 62).

The hd^ricator glass, for which a guard was not

provided, is a glass to feed the oil through, so that

the engineer can see how fast the engine is getting

oil. It is made of glass so that the engineer can see

through it. It is located in the cab near the engineer

and about a foot and a half from his head, where he

can reach it easity with his hand (R. p. 65)

.

The guards for these glass tubes are of two kinds,

both of wire netting. Sometimes the screen is made

so as to go around each lubricator glass and some-

times so as to go around them all (R. p. 64). There

was no rule or custom as to which guard should

be used, but both were used indifferently and both

answered the same purpose. They were a simple

device, requiring no skill nor tools to put on, and

could be adjusted by anyone (R. pp. 75, 76, testimony

of defendant in error).

It was testified to on behalf of the plaintiff in

error, and not contradicted by any witness, that on

or about the first day of May, 1908, there were 600
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square feet of galvanized wire netting for lubricator

glass guard netting on hand in the storehouse at

Hillyard, Washington, and that such a suppl}^ of net-

ting would ordinarily last for at least two months.

On cross-examination the witness stated that he did

not know of his own knowledge that this amount, or

any amount, of wire netting was on hand on the 5th

day of May, two weeks after he took the inventory

and found that to be on hand (testimony of Chas.

Pottgeiser, witness for plaintiff in error, E. pp. 94,

95).

It also appears from the record without contra-

diction that there were at least seven small netting

guards for lubricators on hand and in stock at Troy,

Montana, about the 27th or 28th of April, 1908, some

of which were still on hand at the time of the trial

of this case (testimony of witness Gipple for plaintiff

in error, R. pp. 104. 105)

.

As a part of his case, defendant in error intro-

duced the book of rules of the plaintiff in error in

force at the time of the transactions under considera-

tion and on his own behalf read into evidence the

following rule, entitled ''Roundhouse foremen. Rule

452":

"They will see that engines arriving at terminals

are properh^ inspected, that engineers furnish de-
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tailed work reports on proper forms, that work re-

ported or otherwise ascertained as necessary to be

done is promptly completed, and engines ]3romj)tly

furnished, proi:)erly equipped, when ordered for serv-

ice" (R. p. 78).

Thereupon, and as a part of the cross-examina-

tion of defendant in error, plaintiff in error intro-

duced the following rules relating to engineers, ad-

mitted by the defendant in error to have been in f\dl

force during all the time of his employment, to-wit

:

Rule 466—"Engineers are under the authority

of the superintendent and report to and re^-eive in-

structions from the master mechanic and traveling

engineer in regard to the handling and crre of en-

gines, and comply with instructions of conductors,

as provided by rules 115 and 406-a."

Rule 467—'

' They must report for duty at the ap-

pointed time ; see that their engines are in good con-

dition and furnished with the specified tools and
necessary supplies; give tickets for fuel taken, and
assist in switching and making up their trains, when
required so to do.

'

'

Rule 468—"Before starting on a trip, they must
examine their engines so as to knoiv that they are in

safe condition to operate; that all steps, handrails

and handholds are in perfect condition; that water
and lubricator glasses and guards for same are in

perfect condition, and must provide themselves with
enough extra water and lubricator glasses and, guanTs
for same to replace any that may be broken."

"a. Under no circumstances must they permit
water and luhricator glass guards to be removed while
engines are under their charge." (Italics ours.)
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"b. It is the riglit and duty of engineers to take

sufficient time to make such examination of their en-

gines, before using same, as will avoid exposing them

to unusual and unnecessary dangers by reason of any

defective condition of same." (R. pp. 76, 77.)

Defendant in error further testified with refer-

ence to the liability of the lubricator glass to explode

that the risk of explosion had been increased by the

fact that since the lubricator glasses were first put

on the engines the steam pressure had been increased

from 100 or 110 pounds to 240 or 250 pounds (R. pp.

63,64).

Stating the precise manner in which the accident

occurred that led to his injury, defendant in error

testified

:

''I was just starting the lubricator to feed.

There is a little vah'e right down under the glass

which turns and opens the valve, lets the oil through,

and I just reached up to get hold of the valve, and

just as I got hold of the valve it broke. I looked up
at the lubricator, got hold of the valve and it ex-

ploded. When it explodes it is just like a gun or

anything else exploding, goes off with an explosion,

a loud report. The pieces of it flew in all directions.

A piece of it struck me in the eye so hard I thought

it had blown my whole eye out; threw my hand up
and thought it was gone. That piece of glass striking

mv eve was the cause of the present condition of the

eye.'' (R. p. 66.)

The first contention of plaintiff in error is that

defendant in error cannot recover because his in-
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jury was brought about by his own violation of the

rules regulating his conduct in the premises ; in other

words, that he was the cause if his own injury and

cannot recover upon the principle of volente non fit

injuria. This contention is predicated upon the rules

regulating the conduct and the duty of the defendant

in error in the premises.

For the purpose of discussion on this point, it is

not necessary to determine whether or not the round-

house foreman at Hillyard and at Troy were fellow-

servants of the defendant in error, or whether they

were servants exercising a non-delegable duty to the

master to furnish safe appliances, for the reason that

whatever maj be said on that point, it is still clear

that the defendant in error was, under the rules

governing his conduct, invested with tlie authority

and bound by the duty to protect his own safety by

not using an engine which was not provided with

guards for the lubricator tubes. The evidence shows

that the roundhouse foreman was charged with the

duty of looking after the locomotives and their equip-

ment in the first instance, but it does not show that

he had any authority or exercised any over the engi-

neers personally. In other words, the extent of the

duties of the roundhouse foreman were confined to

the locomotives and their equipment. When the
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roimdliouse foreman had performed that duty, or

failed to perform it, as the ease may be, there was

a supervisory duty and discretion resting upon and

vested in the engineer himself under the rules for

the purpose of cheeking the performau' e of their

duty In^ the roundhouse foreman and protecting the

rights of the engineer and the property under his

charge.

Observing now, as we proceed, that under rule

466, the only superiors of the engineer are the super-

intendent, master mechanic and traveling engineer,

and that from these officers alone he takes his direct

orders, we come to the ascertainment of the engi-

neer's rights and duties with reference to the equip-

ment placed in his charge. To this point we refer

to rule 468, that before starting on a trip the engi-

neer must examine his engines so as to huow that

they are in safe condition, that water and lubricator

glasses and guards are in perfect condition, and must

provide themselves with enough extra glasses and

guards to replace any that may be broken. The rule

goes on to say they must not permit the glasses or

guards to be removed, and finally confers upon them

the right and duty to take sufficient time to thor-

oughly examine their engines in order to ascertain
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whether they are safe and have the necessary equip-

ment.

The defendant in error made the examination re-

quired by the rule, discovered the absence of the

guard for the lubricator, and reported the matter to

the roundhouse foreman. At that point he seems

to think he has performed his full duty to the master

under this rule and under the circumstances. We
do not think that can be maintained under the evi-

dence in the case. While it is true the master has a

right to, and while it is necessary for it to delegate to

other servants than the defendant in error in the first

instance, the duty to place the engines in proper con-

dition to get out upon the road, yet it also has the

right to, and it certainly was necessary, to impose

a supervisory duty upon the engineer who was to

take charge of the engine and run it on the road, to

see to it that in as far as his examination would per-

mit him to discover, that the offices and duties of those

in charge of the engine and equipment had been fully

performed. The rule does not simply require the

engineer to examine the engine so as to discover

whether or not it is in a safe condition to operate, and

wdiether or not it is provided with lubricating glasses

and guards, but it expressly provides that they must

make the examination so as to know that these things
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arc true. The rule simply says to the engineer that

l)efore starting his trip hemnst have sufficient lubri-

cator glasses and guards.

Now the question arises, what in law will excuse

the engineer from obeying that rule? It would be

conceded that the order of a superior officer or an

emergency, or some imperative circumstance excuses

a violation on his part, but none of these things are

shown in the evidence in the case. The rule is very

explicit and comprehensive and, while it does not

specify how the supplies are to be procured by tlie

engineer when he finds them missing, yet it does ex-

pressly specify that before starting on his trip he

must see that he has the necessary supplies required

for his own safety and that his locomotive is pro-

vided with them. That defendant in error so con-

strued the rule appears from his own testimony, when

he says

:

"When the roundhouse foreman told me that he

could not fix it then, but would send these guards to

me in two or three days, I tried to find an extra one

in the roundhouse some place. I thought I might

find one where the machinists had been working. I

went to look for one, but could not find any." (E. p.

65.)

Clearly this was not a mere voluntary action on

the part of the defendant in error, but an abortive

attempt or effort on his part to comply with the rules
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for the operation of the road and the securing of his

own safety.

The only reason given by the roundhouse fore-

man at the time that the defendant in error came

to him at Hillyard, Washington, on the morning

that he first left there with this engine, May 5 or 6,

for not providing the guard, was that '

' It is after six

'clock and the day crew had not come to work yet

;

everything is locked up and I cannot get anything for

you." Thus the defendant in error was clearly in-

formed that the lubricator guard which he needed

and which the rule required him to procure and put

over the glass before he started on his trip w^as actu-

ally present in the stock of the company at the point

of departure, but could not be got at at that moment

because the day crew^ had not come to work. It is not

shown that he received any order from any superior

officer to proceed at once, or that he received any

such order. He was called for 5 :30 to take out this

engine. It was after six o'clock when he had this

conversation with the roundhouse foreman, and,

though the roundhouse foreman said to him that he

would have to go without the guard, yet it is not

shown that the roundhouse foreman had any right

to order him to do so ; in fact, the contrary is shown

by the only evidence in the case. If it had appeared
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from the evidence that no guard was to he had at all

at that time and place because the plaintiff in error

had none in stock and that the defendant in error

was compelled to go out with his engine in the con-

dition in which he found it, by reason of the order of

a superior or because of any compelling circum-

stances arising in the operation of the railroad, a

different question might be presented. But in the

absence of any such elements in the case, the point

presented is simply could the defendant in error for

his own convenience, or at the mere suggestion of the

roundhouse foreman, who was certainly not a su-

perior servant, abrogate a rule promulgated for his

guidance and protection and then claim damages

when he was subsequently hurt by reason of an acci-

dent occurring as a direct cause of his failure to

obey a reasonable rule known to him and in full

force for the government of his conduct in the cir-

cumstances ? At this point it is well to note that he

received the injury because of his failure to see that

the hibricator glass was equipped with a shield or

guard. The explosion was a thing Avhich he knew

was likely to happen. It would have been harmless

so far as he was concerned had there been a guard

upon the lubricator glass. The absence of the guard

was the proximate cause of his injury; therefore his

I
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failure to ol)oy the rule was the proximate cause of

his injury, and he is brought directly within the law

of the decision of Ford v. Fitcliburg R. E. Co., 11

Mass. 241, Avhich is cited as a leading authority in

Iloufjh V. T. c(' P. R. R. Co., 100 U. S. 218.

In Ford v. Fifchhurr/ R. R. Co., defendant re-

quested the lower court to charge that, if the plaintiff

knew, or had reasonable ground to believe the engine

to be unsafe, he could not recover, and that the plain-

tiff's knowledge of the defective condition of the en-

gine, as shown by the evidence in tlie case, and his

continuing to use the same after such knowledge, was

conclusive evidence of want of due care on his part.

In passing upon the refusal of the trial court to give

these instructions, the Supreme Court used the fol-

lowing language

:

"As to the third, fifth and sixth rulings asked,
it is plain that the plaintiff's knowledge that the en-
gine was not in good working order and was to some
extent defective is not conclusive evidence of want
of due care on his part. It is for the jury to con-
sider on the question of the alleged contributorv neg-
ligence of the plaintiff-; and they were told that, if

the plaintiff ran the engine when it was not in good
working order, knowing it, and knowing that its con-
dition was a sign of the defect which caused the ex-
plosion by which he was injured, or when, as a com-
petent engineer, he ought to have known it, he could
not recover. The fact that it was in violation of an
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express rule is not material, unless sueli violation

was the direct cause of the injury."

Here we have the law applied precisely as plain-

tiff in error contends it should have been applied to

the instant case. The rule of law is laid down that,

if the disobedience of the operating rule was the

proximate cause of the injury, then the plaintiff can-

not recover.

Now how does the matter stand on the facts

shown in the evidence in the case at bar? It clearly

appears that the absence of the shield or guard was

the proximate cause of the injury. It fully appears,

not only that the defendant in error knew at all

times from the time he took the engine out until the

time of his injury that there was no guard, but that

also in running the engine and in taking it out from

day to day he violated the rule which required him

not to take it out until the lubricator glass was pro-

vided with a guard. In the Ford case above cited, the

engineer knew that the engine was defective in cer-

tain respects and needed certain repairs, and he

called these defects and the want of repairs to the

attention of the master mechanic and was promised

that such repairs would be made and defects reme-

died, but before this was done the engine exploded,

causing the injury. Now, it was not shown, nor did

1
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it appear to he a fact, that the engineer, plaintiff in

that ease, knew that the defects of which he was

aware would be likely to produce an explosion ; con-

sequently he did not assume the risk of such ex-

plosion after he had notified the master of the defects

I he knew of and requested that they be remedied.

How different are tlie facts in the instant case. Here

the defendant in error knew at all times that the

lubricator glass was likely to explode at any time;

he knew that it ayouM explode with or without the

shield or guard upon it. The shield had no effect on

the question of explosion. The shield was merely to

prevent the particles of glass being thrown about

the cab and doing injury to the occupants. The

plaintiff in error, the master, also knew of the likeli-

hood of the explosion of a lubricator glass and, recog-

nizing the fact that such an accident might happen

at any time, not only provided that the glass should

be guarded, but called the attention of the engineers

in their employ both to the likelihood of its explosion

and to the necessity of guards in several places in

its rules. Here, then, we have a case of equal knowl-

edge of the danger possessed by both the master

and the servant. There is not the slightest pretense

that the servant had any less knowledge of the danger

which confronted him than the master had. In this
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situation, tlic only protertion that the master t-oulcl

give to tlie servant was to provide the guards, and,

in order to see to it that they were sure that they

were provided, he imposed the duty, not only upon

those in charge of its equipm.ent, but also upon those

who would he railed upon to run the equipment.

What greater care could the master exercise in the

premises? How could he do more to provide for the

safety of the servant than to provide the articles

necessary for that safety, to place the duty of putting

those articles upon an engine, in the first instance

upon its roundhouse foreman and storekeeper, and

in the second instance upon the engineer himself, and

to forbid the engineer to undertake to do work with

the engine until such equipment was provided?

It does not seem to the plaintiff in error it can

be successfully argued that the servant working un-

der this rule performed his whole duty when he took

the time to ascertain the lack of equipment necessary

for his safety and then did nothing further than to

call the attention of another servant who had custody

of the required equipment to the fact. To construe

the rule in this way is to make two of its express

and enacting provisions absolutely meaningless, and

is also to give it a construction which the defendant

in error did not himself give it, when he made a feeble
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and futile attempt to supply the guard which he dis-

covered was lacking on the engine. So far as the

promise made at Hillyard is concerned, to send the

guard to Troy, it had no legal effect, for the reason

that it expired by its OAvn limitation long before the

accident occurred. The promise was that the guard

would be forwarded within two or three days, and

it had not been forwarded seven days afterwards,

when the accident occurred. However, defendant in

error does not rest upon that promise and has testi-

fied to several more promises made him at Troy, but

the contention of the plaintiff in error is that he was

continually violating the rule each morning that he

took that engine out from the roundhouse at Troy

without the guard for the lubricator glass, and that

he could not in law excuse his own negligence and

violation of the rule in this respect by stating that

he merely requested the roundhouse foreman thai

the guard be supplied. Under the rule he had equal

authority with the roundhouse foreman in that mat-

ter, and he nowhere testifies that he was compelled

to take out the engine in spite of the lack of the

guard, or that he received an order from any superior

officer to do so, or that he m.ade any effort on his own

jDart at Troy to have the guard supplied.

While it is held in the Hough v. Railwaij Com-

pany, supra, and is conceded to be the law, that the
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servant who is delegated the duty to provide a safe

place or safe appliances for other servants of the

same master, is in that respect the alter ego of the

master and not a fellow-servant, yet it is nowhere

laid down as the law that the injured servant himself

could not be delegated with the duty to see that his

own place is safe and that he is provided with the

special equipment required to protect him from a

known cause of danger.

And that is the situation in the case at bar.

Realizing that the servants in charge of the loco-

motives and equipment of the roundhouses, might be

negligent in their duty and might fail to provide the

most essential and simple devices for safety required

to be upon an engine, the plaintiff in error in this

case enacted rule 468, supra, which operated upon

and bound the defendant in error to at all times to see

and know that he was protected before starting upon

a trip by seeing and knowing that his engine was

provided with this essential guard to prevent broken

glass from causinsc him injury, in case the lubricator

exploded, as it was very likely to do. It is the absence

of any such rule and the absence of any such con-

tention which fully distinguishes the case at bar

from the cases of C. X. O. d' T. By. Co. v. Fohertson,
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139 Fed. 519, and Hough v. Railway Company, 100 U.

S. 213.

At this point we wish to call the attention of the

court to those eases and to the distinguisliing facts

between them and the ease at bar.

In the Robertson case the court in part bases its

ruling upon the proposition that it might reasonably

be inferred from the evidence therein that the shields

were not things kept in stock, were not simple things

like a bolt or a nut, or some common tool, but were a

part of the engine itself and came with it, and that,

therefore, thev would have to be gotten from the

manufacturers of the engine, and that, if such were

the case, a delay of eight or ten days in fulfilling the

promise to provide the guards might be a reasonable

delay. In the case at bar, just the contrar^r appears

to be the facts. The guards were simple devicec of

wire netting. Wire netting was kept on hand for

that purpose and guards made out of that were also

on hand at the roimdhouse at Hillyard and at Troy.

The defendant in error was informed of the fact that

there were guards available at the roundhouse at

Hillyard, because he was informed that he could not

get them at about six o'clock that morning because

everything was locked up. It is true he does not

testify, that he was informed that there were guards
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at Troy, and in fact he testifies that he was informed

tlie guards had to be sent there from another point.

However, the uncontradicted fact appears to he that

the 2:uards were there and in stock, and that the de-

fendant in error made no effort whatever to see to

it under the rule that a guard was put upon his en-

gine for his use, except by telling the foreman of the

roundhouse at Troy that one was lacking. Under the

evidence in the case, we contend that the supply

of this guard was a simple matter, as the supply of a

nut or a bolt or any other shnple tool required by

the engineer for his convenience or safety, and, this

being so, he could not possibly shift the burden of the

assumption of the risk of an accident which he knew

might at any time happen and injure him, by merely

stating to those in charge of the equipment that he

wanted this simple device upon his engine.

In the Hough case, sifpm, the defect complained

of by the engineer was in the cow-catcher or pilot,

a matter which necessarily had to be remedied in the

shops and could not be remedied elsewhere nor by

other means than by the mechanics in the shops. It

is further shown in that case that the defects exist-

ing in the engine were exclusively due to the negli-

gence of the master mechanic of the defendant in that

case, who had full control, not only of the equipment,
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but also of the engineers, and had unrestricted power

to employ, direct, control or discharge them at

pleasure.

A very different state of facts appear in the in-

stant case, where neither of the roundhouse foremen

are shown to have had any jurisdiction or control

of the defendant in error nor to have had any right

to command him, to employ him or to discharge him.

It comes, then, to this, shall a superior servant,

with full authority to see that the instrumentality

with w4iich he is working is properly provided with

safeguards and other preliminary necessities, hold

the master liable for his own negligence in failing to

perform his duty in this respect ? We contend that

there could be but one answer to this question upon

any sound principle of law, and we further contend

that neither of the last above quoted cases, upon

which the defendant in error relies, and which seem

to have controlled the decision of the Honorable Cir-

cuit Court, afford any authority for a contrary doc-

trine.

It is elementary that it is the duty of the master

in operating a great business where numbers of serv-

ants are employed, to promulgate reasonable and ade-

quate rules for the regulation of their conduct both
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toward the master, the public and themselves; and

the correlative of this right and duty on the part of

the master, is the obligation on the part of the servant

to obey all reasonable and adequate regulations

promulgated and enforced by the master and to com-

ply with their terms both in letter and in spirit.

Thompson on Negligence, Sec. 5395

;

M., K. & T. Ry. V. Collier, 157 Fed. 355

;

Woolsey v. By. Co., 33 Ohio St. 227

;

A., T. & S. F. Ry. Co. v. Reesman, 60 Fed. 370;

Brown v. N. P. Ry. Co., 41 Wash. 1, 86 Pac.

1055;

Nordquist v. G. N. Ry. Co., 95 N. W. 322

;

St. L. & S. F. Ry. Co. v. Dewees, 153 Fed. 56;

K. & A. V. Ry. Co. v. Dye, 70 Fed. 24.

In RaUway Company v. Dewees, the language

of the court is as follows

:

"One cannot, nor can one standing in his stead,

recover damages for injury, to the commission of

which he has directlv contributed; and it matters

not- whether that contribution exists in his participa-

tion in the direct cause of the injury, or m his omis-

sion of dutv, which, if performed, would have pre-

vented it if his fault, whether of omission or com-

mission, has been the proximate cause of the inpiry,

he, as also one standing in his stead, is without rem-

edy against another, also m the wrong.
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And affain:'to'

''Where the duties of a servant in given circum-
stances are particularly specified in unambiguous
and reasona])le rules of the master, of which the serv-

ant has knowledge, and to which he has assented by
entering and continuing in the service, his non-
observance or disobedience of them at a time when
they are capable of observance, is negligence as a
matter of law, and is not to be judged by the un-
defined and varying requirements of ordinary care.

'

'

In Railway Company v. Collier, supra, the doc-

trine is thus stated

:

"The master's right to protect himself from
heavy pecuniary liability in the operation of a large
business is most important. His duties, by suitable
regulations, such as are suggested by experience to
protect as far as may be the servant from risk of
injury to himself, as well as injury of a fellow-serv-
ant, for which the master is not pecuniarily liable,

and for which there is practically no remedy, preser-
vation of human life and prevention of serious physi-
cal maiming and disability, with the attendant suf-
fering, and the impairment of usefulness, furnish
the fullest support and sanction to the doctrine, and
the law knows no such incongruity as holding the
master to the duty of making, with the right of mak-
ing, without at the same time requiring from the
servant full conformity to regulations. '

'

Now, can it be maintained on the part of the de-

fendant in error that he yielded full obedience and

conformity to the rule wdiich required him before

taking his engine out upon a trip to see and know
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that the guard for the lubricator glass, which is de-

signed peculiarly and particularly for his own per-

sonal protection, and not for any other reason or

purpose, because, as before shown, the explosion

would happen in any event and the engine itself be

damaged to that extent in any event, when he merely

reported the absence of the guard to the foreman in

charge of equipment and not to any superior officer

and then proceeded upon his journey, knoAving full

well the risk to himself alone from the absence of the

o-uard? A servant is not relieved from the assump-

tion of a risk of which he knows full well by merely

reporting to another servant of the same master,

which said last servant is inferior to or equal only

with him, the reporting servant, in power and au-

thority, and the promise of such servant is not the

promise of the master and does not bind the master.

lu other words, the promise to repair must be made

by a representative of the master who is something

uiore than a mere servant with the right to supply

a defect if he wants to, but with no right to change

the contract between the injured servant and the

master.

Ehnicke v. Porter, 45 IMinn. 338, 47 N. W.

1066;

G H. d S. A. By. Co. v. Eckels, 7 Tex. App.

429, 26 S.W. 1117;
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Alhrechf v. C. d- X. W. By. Co., 108 Wis. 530,
84 N. W. 882.

In Alhreckt v. Bailway Company, supra, the in-

jury was caused in precisely the same way as the

injury in the instant case, except that it was to the

fireman instead of to the engineer. The fireman no-

ticed the absence of a guard upon the kibricator and

spoke to the engineer about it, who said, "All right,

I will get one." The only place that the engineer

could hcive gotten one was at the terminal station

they were then leaving, ^vhere the shields for lubii-

cator glasses were kept in stock in the roundhouse.

The engine pulled out without the shield on the glass

and during the trij) the fireman was injured by the

explosion of the glass.

The court in considering these facts holds : 1st,

that it was very doubtful whether the promise of the

engineer would bind the defendant, even though the

engineer had charge of the engine. It then proceeds

to hold that, since the promise was not fulfilled before

the engine left the terminal 3^ards and the fireman

knew that it had not been fulfilled, he assimied the

risk by continuing on the journey with such knowl-

edge, using the following language

:

**When the time expired for the engineer to re-

deem his promise, under the circumstances indicated.
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respondent was no longer protected thereby in his

riffht to hold defendant responsible for the conse-

quences of the danger, if it be conceded that the

promise had tliat effect at all. In proceeding there-

after in defendant's service, he voluntarily assmned

the risk of which he had complained, as a part of his

contract of emplo^^nent, and is remediless for what

followed. That is very unfortunate; but the law

must not be turned aside from definite lines upon

which it has been established in order to fit the

necessities of a partv in a particular case. That can-

not be done for the benefit of one person without com-

mitting a great wrong upon another."

Applying the foregoing doctrine to the case at

bar, we find that the defendant in error certainly

gained nothing from the promise alleged to have been

made to him at Hillyard, because that promise ex-

pressly expired by its own limitation within two or

three days after it was made and at least four days

before the injury. The same must be said of the

promise made at Troy, which, in his final statement,

the defendant in error says was a promise made the

day he got there to telegraph for the guard. Cer-

tainly the guard did not come in response to that

telegram and more than a reasonable time had

elapsed at the time of the injury for it to come in

response to any such telegram, yet the defendant in

error continued to run the engine during all that

time in violation of the rule imposing upon him the

duty to see that the guard was in place, and with no
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reasonable right to expect, according to his OAvn testi-

mony, that the guard was going to be sent from some

distant point for his use. The rule and the promise

should be construed togetlier, and the only deduction

permissible in fact from the evidence and from the

rule is that the defendant in error undertook to shift

a non-delegable duty that had been imposed upon him

to someone else, who was as lax in the performance

of such duty as was the defendant in error himself,

since it is only necessai-y to show beyond a doubt that

the negligence of the defendant in error proximately

contributed to his own injury and not that it was the

sole cause thereof. It does not aid the defendant in

error to further show that another servant of the

same master, who was charged with the same duty

that he himself was, also was derelict in the matter

and assisted in bringing about the injury.

In conclusion, plaintiff in error contends that

this case is not controlled in its principle by the cases

relied upon by the defendant in error and held con-

trolling by the Honorable Circuit Court, viz. : Hougli

V. Raihvaif Company, supra, and Bailwaij Company
V. Boherfson, supra, for the reason that, so far as the

Hough case is concerned, it is based upon and adopts

quite largely the doctrine announced in Ford v.
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FHcMiirg By. Co., supra, ^Ylle^e the very point wliicli

we now r.rge is asserted to be law, namely, that when

the proximate cause of the injury is a violation of an

express rnle governing the injured person, there can

he no recovery even though there was complaint and

promise to repair, and this violation, we contend, was

the proximate cause of the injury of the defendant in

error herein.

In the Robertson case the essential facts are

singularly different, in that it there appeared that

the guards required were not common, simple instru-

mentalities kept in stock by the defendant company,

but had to be procured at a great distance, so that a

delay in procuring them of eight or ten days might

not be unreasonable.

It is also to be noted that the Hough case dis-

tinctly rests upon the doctrine that the report of the

defect was made to the master mechanic, who was the

immediate superior of the injured engineer, and the

promise was made by him to remedy the defect.

Plaintiff in error, therefore, contends:

1. That, since the defendant in error was bound

by the rule to do the very thing for the lack of doing

which he was injured, to-wit, seeing that the guard



Oi

was provided before he took his engine ont on the

journey, he cannot recover.

2. That no valid promise in law was made to him

])inding' upon the master, because no promise was

made by any person authorized to make such prom-

ise and to bind the master.

3. Because the promise was insufficient in fact

in that it was never performed and had not been per-

formed within a reasonable time between the prom-

ise and the injury, and at most amounted merely to

the promise of one jointly bound by the defendant

to the duty of getting the guard, that this co-servant

was jointly bound, would take upon himself the whole

duty and would furnish the guard. This was a mere

personal promise which the defendant in error had

no right to rely upon as a promise of the master, and

which in law could not absolve the defendant in error

himself from the duty resting upon him to himself

know and see that there was a suitable guard for the

lubricator, before taking the engine out.

It is respectfully submitted that the judgment

appealed from should be reversed.

F. V. BROWN,
R. C. SAUNDERS,

Attorneys for Plaintiff in Error.
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Bill of Exceptions.

Be it remembered, that on the 30tli day of June,

1909, in the above-entitled. action, certain affidavits

were filed therein, in the words and figures follow-

ing, to wit:

[Affidavit of Albert Fink, Dated June 30, 1909.]

In the District Court for the District of Alaska, Sec-

ond Division.

W. J. ROGERS and ALBERT FINK, as Copartners

Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA-

FARGE and IRA D. ORTON,
Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. ALLI-
SON BRUNER, J. J. CHAMBERS and W.
A. GILMORE,

Defendants.

United States of America,

District of Alaska,—ss.

Albert Fink, being first duly sworn, deposes and
says, that he is one of the plaintiffs in the above-
entitled suit; that he has read the complaint filed

in said suit and believes the same to be true; that he
has been rehably informed, and therefore alleges,
that the defendants in said action are preparing with
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a large force of men to take forcible possession of the

premises, and to move onto said premises a large

mining outfit now located upon the "Diamond L"
claim; that he has been reliably infonned and be-

lieves and therefore alleges that there is now a deed
to an undivided one-eighth interest in said premises

from the defendants Halla, Hammer and Schwarz to

J. J. Chambers in the possession of J. Allison Bruner
and Elwood Bruner, which said deed is to be de-

livered as soon as defendants in this suit shall have
forcibly secured possession of the premises on the
first day of July, 1909, and that it is the intention of

the said J. J. Chambers and the other defendants to

cause the present suit of Chambers against affiant

and others to be dismissed and the injunction issued

in said suit dissolved so as to enable the defendants

in this suit to immediately begin washing up the

diunp situate on the premises in controversy in this

suit; and further affiant saith not.

ALBERT FIXK.

Subscribed and sworn to before me this 30th day
of June, 1909.

[Notarial Seal] THOS. R. WHITE,
Notary Public in and for the District of Alaska.

[Affidavit of W. J. Rogers, Dated June 30, 1909.]

In the District Court for the District of Alaska, Sec-

ond Division.

W. J. ROGERS and ALBERT ELN^K et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.
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United States of America,

District of Alaska,—ss.

W. J. Ttogers, being first duly sworn, deposes and

savs: that he is one of the plaintiffs in the above-

entitled action; that he is well acquainted with the

defendants in the above-entitled suit and has had

frequent and many conversations with most of them

during the last few daj^s, and affiant has been reliably

informed that an arrangement has been made be-

tween the defendants Halla, Hammer and Schwarz

and the defendant Chambers whereby a deed from

the defendants Halla, Hanmier and Schwarz has

been left in escrow with Elwood Bruner and J.

Allison Bruner to be delivered to the defendant J. J.

Chambers as soon as the defendants shall have for-

cibly recovered possession of the premises described

in this suit, and that it is the intention immediately

upon the delivery of the said deed the said Chamers

vnll dismiss his action lately filed in the District

Court and dissolve the injunction therein obtained.

Affiant is also reliably informed and therefore alleges

that the defendants are preparing with a large force

of men to forcibly take possession of the premises in

dispute in this suit on the 1st day of July, 1909, and

forcibly remove the present plaintiffs together with

all their mining equipment therefrom.

W. J. ROGERS.

Subscribed and sworn to before me June 30th,

1909.

THOS. R. WHITE,
Notary Public for Alaska.
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And thereupon the motion of the plaintiffs an

Order to Show Cause and Restraining Order was
signed and filed herein, and on the same day served

upon the defendants Otto Halla, B. Schwarz and

Joseph Hammer, in the words and figures as follows

:

[Order to Show Cause.]

In the District Court for the District of Alaska, Sec-

ond Division,

W. J. ROGERS and ALBERT FINK, as Copartners

Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA-
FARGE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. ALLL
SON BRUNER, J. J. CHAMBERS and W.
A. GILMORE,

Defendants.

ORDER TO SHOW CAUSE WITH RESTRAIN-
ING CLAUSE MEANWHILE.

On reading and filing the plaintiffs' motion for a

temporary injunction against the defendants, as

prayed for in the complaint this day filed in this

ease, and for a restraining order until such tempo-
rary injunction can be granted on notice and hear-
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ing, and it appearing to the Court that there is an
emergency calling for the granting of this order,

It is ordered that the defedants and each of them
be, and hereby are required to show cause before

the Court at the courtroom in Nome, on the 3d day

of July, 1909, at the opening of court at ten o'clock

on that day, or as soon thereafter as the matter can

be heard why a temporary injunction should not be

granted against them as prayed for in the said com-

plaint filed herein; and that in the meanwhile until

the motion for such temporary injunction shall have

been heard and an order made thereon, the defend-

ants and each of them, their and each of their

agents, servants and employees be, and they hereby

are, restrained and enjoined by the Court from in

anywise whatsoever interfering with or molesting

the plaintiffs in their quiet and peaceable possession

and enjoyment of the premises described in the com-

plaint herein and designated as the Golden Bull Min-

ing Claim, situated in the Cape Nome Recording

District, District of Alaska.

It is further ordered, however, that the restraining

order herein shall not take effect until an under-

taking on the part of the plaintiffs, in the penal sum
of $5,000.00, with sufficient sureties and in con-

formity with the statute, shall have been approved

by the court.

Done at Chambers this 30th day of June, 1909.

ALFRED S. MOORE,
Judge.
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United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed order

to show cause and restraining order on the 30th day

of June, 1909, and thereafter on the first day of

July, 1909, I served the same at the Bon Voyage

Claim upon Wm. Priess; and thereafter on the same

date I served the same at Nome, Alaska, upon Otto

Halla, by delivering to and leaving with each of

them a copy thereof, certified to be such by Jno. H.

Dunn, Clerk of the District Court, District of Alaska,

Second Division. Returned this 2d day of July,

1909.

T. C. POWELL,
United States Marshal.

By C. H. Hawkins,

Deputy.

[Endorsed] : Filed in the ofBce of the clerk of the

District Court of Alaska, Second Division at Nome.

June 30,1909. Jno. H. Dunn, Clerk. By ,

Deputy.

And thereafter on the 3d day of July, 1909, being

the time set for the hearing of the foregoing Order

to Show Cause, the defendants appearing by their

attorneys, Messrs. W. A. Gilmore, Elwood Bruner

and J. Allison Bruner, asked for a continuance of

the hearing and the same was continued until Mon-

day, the 5th day of July, 1909, at the hour of 4

o'clock P.M.
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The following evidence was introduced on behalf

of the plaintiffs on said Order to Show Cause

:

First: Complaint in this action in w^ords and

figures as follows

:

In the District Court for the District of Alaska, Sec-

ond Division.

W. J. ROGERS and ALBERT FINK, as Copartners

Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-

WENHERZ, E. E. CHILBERG, C. V. LA-

FARGE and IRA D. ORTON,
Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. ALLI-

SON BRUNER, J. J. CHAMBERS and W.

A. GILMORE,
Defendants.

Complaint.

Come now the plaintiffs in the above-entitled suit,

and for cause of complaint against the defendants

herein, allege as follows

:

1.

That theretofore, on a certain date, to wit, the

26th day of February, 1906, the defendants Otto

Halla, Joseph Hammer and B. Schwarz, then and

there being the owners of that certain placer mining

claim known and designated as the Golden Bull

Placer Mining Claim, for a valuable consideration
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made, executed and delivered their certain agree-

ment and lease to the plaintiff herein F. R. Cowden,

a copy of which said agreement and lease is here-

unto annexed marked Exhibit "A," and made a part

of this complaint.

2.

That thereafter, on a certain date, to wit, the 5th

day of March, 1906, for a valuable consideration

the said F. E. Cowden duly assigned the said lease

to the Golden Bull Mining Company, a mining co-

partnership, then and there composed of the plain-

tiffs, F. R. Cowden, Gr. T. Snowden, C. A. Densmore,

W. J. Rogers, H. H. Davies, Leo Loewenherz, E. E.

Chilberg and C. Y. LaFarge.

3.

That in the aforesaid Golden Bull Mining Com-

pany, composed of the parties aforesaid, each of the

parties in said copartnership owned an undivided

one-ninth interest, saving and excepting the plaintiff

W. J. Rogers, who owned an undivided two-ninths

interest in said copartnership.

4.

That after the execution of the lease aforesaid and

the assignment thereof to the Golden Bull Mining

Company aforesaid, the defendants herein Otto

Halla, Joseph Hammer, and B. Schwarz, unlawfully

and without any right whatsoever so to do, took

possession of the aforesaid Golden Bull Placer min-

ing claim, and ousted and ejected therefrom the

said Golden Bull Mining Company, the assignees of

the lease aforesaid.
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5.

That thereafter the aforesaid F. E. Cowden, G. T.

Snowden, C. A. Densmore, W. J. Rogers, H. H.

Davies,Leo Loewenherz, E. E. Chilberg and C. V. La-

Farge, as copartners under the firm name of the

Golden Bull Mining Company, instituted in this

court on or about February 17, 1907, their certain

action in ejectment against the defendants herein

Otto Halla, Joseph Hammer and B. Schwarz, al-

leging, in their amended complaint in said action,

among other things, that they were the owners of a

leasehold estate in said premises and that the de-

fendants at the time of the beginning of the said

action were wrongfully withholding possession of

the said premises from the plaintiffs.

6.

That thereafter, the defendants Halla, Hammer

and Schwarz filed their answer to the amended com-

plaint of the plaintiffs hereinbefore described, in

which said answer the defendants Halla, Hammer

and Schwarz denied each and every allegation of

the said complaint, and alleges that they were the

owners in fee of the said Golden Bull placer mining

claim, and, among other things alleged that the plain-

tiff in said action had broken and violated the terms

of said lease and had forfeited and surrendered the

same, and that said lease was no further force or

validity or effect by reason of the several matters

and things in their said answer set forth.

7.

That thereafter a trial was had in said action

wherein the aforesaid F. R. Cowden and others were
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plaintiffs and the said Otto Halla, Joseph Hammer

and B. Sehwarz were defendants, upon the issues

raised by said amended complaint and said answer

thereto and the reply to said answer filed therein,

and such proceedings were had that a judgment was

duly made and entered against the said defendants

in said action and in favor of the plaintiffs therein on

the 9th day of March, 1908, in which said judgment

it was adjudged that the plaintiffs were entitled to

the possession of the premises in controversy in said

action, and in their amended complaint described,

and that the nature and duration of their estate was

that of a leasehold estate therein for a term begin-

ning on the 26th day of February, 1906, and extend-

ing thence to the 1st day of July, 1909, and that the

said plaintiffs in the said action do have and recover

costs against the defendants therein, and that the

said plaintiffs therein have possession of the prem-

ises in dispute in said action.

8.

That after the rendition and entry of the judgment

aforesaid such proceedings were had in the aforesaid

case that the defendants in the said action, on the

6th day of April, 1908, sued out their writ of error

to the Circuit Court of Appeals for the Ninth Circuit

to reverse said judgment.

9.

That contemporaneously with the suing out of the

writ of error aforesaid, and in order to supersede the

execution of the judgment in the above-entitled court

in the action aforesaid, the defendants made, executed

and filed their certain supersedeas bond in the sum of
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$25,000.00 ; whereupon the execution of said judgment

was superseded accordingly, during the pendency of

said appeal.

10.

That thereafter such proceedings Avere had in the

action aforesaid in the Circuit Court of Appeals for

the Ninth Circuit that the judgment of the District

Court for the Second Division of the District of

Alaska, in the action aforesaid was, in the month of

May, 1909, duly and finally af&nned and a mandate

issued out of the said Circuit Court of Appeals direct-

ing, among other things, that said judgment be forth-

with enforced.

11.

That in obedience to said mandate issued out of the

said Circuit Court of Appeals for the Ninth Circuit,

as aforesaid, a writ of possession issued out of the

above-entitled court, under and by virtue of which

writ of possession the plaintiffs F. E. Cowden, G. T.

Snowden, C. A. Densmore, W. J. Rogers, H. H.

Davies, Leo Loewenherz, E. E. Chilberg and C. V.

LaFarge, as the Golden Bull Company, were placed

in possession of the aforesaid placer mining claim

known and designated as the Golden Bull, on or about

the first day of June, 1909, and since on or about the

said first day of June, 1909, the said plaintiffs, com-

posing the Golden Bull Mining Company have been

and now are in possession of the premises aforesaid.

12.

That on or about the 1st day of June, 1909, for a

valuable consideration to them in hand paid, certain

members of the said Golden Bull Mining Company,
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to wit, said F. R. Cowden, G. T. Snowden, C. A.

Densmore, H. H. Davies, Lreo Loewenherz, E. E.

Chilberg and C. V. LaFarge, duly assigned to the

plaintiff Albert Fink their interest in said leasehold

estate, a copy, of which said assignment is hereunto

annexed marked Exhibit ''B" and made a part of

this complaint.

13.

That contemporaneoush' with the execution of the

said assignment to said Albert Fink, for a valuable

consideration, the plaintiffs aforesaid F. R. Cowden,

G. T. Snowden, C. A. Densmore, H. H. Davies, Leo

Loewenherz, E. E. Chilberg, and C. V. LaFarge,

executed an assignment of their claim for damages

against the defendants Halla, Hammer and Schwarz,

aforesaid, to the plaintiff Ira D. Orton, a copy of

which said assignment is hereunto annexed, marked

Exhibit "C," and made a part of this complaint.

14.

That contemporaneously with the execution of the

assignment aforesaid the plaintiff Albert Fink made,

executed and delivered to the aforesaid assignors to

him of their interests in said lease, his certain agree-

ment, a copy of which said agreement is hereunto

attached, marked Exhibit "D," and made a part of

this complaint.

15.

That at the time of the execution of the assign-

ments and agreement last aforesaid, the plaintiff W.
J. Rogers was not present in Nome and did not

execute said instruments, nor has the said W. J.

Rogers since said time approved or ratified the same.
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16.

That by reason of the premises aforesaid, the said

Albert Fink, as assignee of the aforesaid members

of the Golden Bull Mining Company, and the afore-

said W. J. Eogers are now copartners in said lease-

hold estate under the name and title of the Golden

Bull Mining Company, in which said copartnership

the said Albert Fink owns a seven-ninths interest

and the said W. J. Rogers owns a two-ninths interest.

17.

That the aforesaid assignors to the plaintiff Albert

Fink of their interests in said lease, notwithstanding

their said assignment, still retain an interest in said

lease, and in the fruits and profits thereof, and in all

the rights of action and other rights growing out of

the same, by force of the aforesaid contract of the

plaintiff Albert Fink with them to pay and make

over to them gold to be mined under said lease to the

amount stated in said contract.

18.

That the aforesaid Golden Bull placer mining

claim is in conflict with and overlapped by a placer

mining claim known and designated as the Bon
Voyage, and nearly all of the pay dirt and valuable

deposits of gold-bearing gravel contained within the

aforesaid Golden Bull placer mining claim lies within

the area in conflict with the aforesaid Bon Voyage

placer mining claim.

19.

That no sooner had the said Golden Bull Mining

Company been placed in possession of the Golden

Bull Placer Mining Claim as aforesaid, than the de-
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fendants herein Otto Halla, Joseph Hammer and B.

Schwarz began to, and did, conspire with the defend-
ant J. J. Chambers to secure an injunction against

the Golden Bull Mining Company enjoining and pre-
venting, at the suit of the said J. J. Chambers, the

Golden Bull Mining Company from operating or
working that portion of the Golden Bull Mining
Claim in conflict with the Bon Voyage mining claim,

20.

That in pursuance of said conspiracy and in fur-

therance of its said objects, and by the united efforts

of the aforesaid Halla, Hammer, Schwarz and Cham-
bers, and the attorneys of said Halla, Hammer and
Schwarz, to wit, the defendants Elwood Bruner and
J. Allison Bruner, and the attorney of said Chambers,

to wit, the defendant W. A. Gilmore, such proceedings

were had and carried on in this court in the name of

the said J. J. Chambers, than an injunction was se-

cured wherein and whereby the Golden Bull Mining
Company was, and has been prevented from operat-

ing that portion of the said Golden Bull mining claim

overlapped by the said Bon Voyage claim during the

life of the said lease held by the said Golden Bull

Mining Company which, by its terms, ends and ex-

pires on the 1st day of July, 1909.

21.

That the defendants Otto Halla, Joseph Hammer
and B. Schwarz and their attorneys Elwood Bruner

and J. Allison Bruner conspired with the said J. J.

Chambers, and his said attorney W. A. Gilmore, to

secure said injunction for the purpose of preventing

the Golden Bull Mining Company from enjoying the
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fruits of its said lease of the said Golden Bull Mining
claim, until the term of said lease should expire on

the 1st day of July, 1909, to the end that the said

Golden Bull Mining Company might he prevented

from mining and operating under their said lease,

and forced to seek their redress in an action of dam-

ages against the defendants.

22.

That the defendant J. J. Chambers, at whose suit

the said injunction was granted, is utterly and en-

tirely insolvent and unable to respond to plaintiffs

in any damages whatsoever.

23.

That the defendant J. J. Chambers claims to be

the owner of an undivided one-half interest in the

Bon Voyage claim, but is without any right, title or

interest whatsoever to an undivided one-half of the

aforesaid Bon Voyage claim or to any portion there-

of, or any interest therein whatsoever, the title under

which the said J. J. Chambers claims his right to the

said Bon Yoyage claim having been litigated and

determined invalid as against the title of the defend-

ants Halla, Hammer and Schwarz.

24.

That the defendants, as the plaintiffs are informed

and believe, and therefore allege, have made an agree-

ment among themselves, whereby the defendant

Chambers is to receive a deed to an undivided one-

eighth interest in the said Golden Bull Mining claim

from the defendants Halla, Hannner and Schwarz,

and in consideration thereof is to dismiss his action

on, or immediately after, the first day of July, 1909,
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together with the injunction therein secured, and

permit the defendants Hal la, Hammer and Schwarz

to operate said mine in utter disregard of the rights

of the plaintiffs therein.

25.

That the pay gravel situated upon the said Golden

Bull placer mining claim is so located that, except

for the wrongful acts of the defendants Halla,

Hammer and Schw^arz hereinbefore alleged, all of

said pay gravel could have been properly minfed and
worked out and the plaintiffs w^ho compose the Golden
Bull Mining Company would have long ago enjoyed

all the profits and benefits of their said lease.

26.

That, owing to the wrongful and unlawful acts of

the aforesaid defendants Halla, Hammer and
Schwarz in keeping the Golden Bull Mining Com-
pany out of possession as aforesaid, and in further

conspiring with the defendant J. J. Chambers, as

aforesaid, the Golden Bull Mining Company has been

and now is unable to enjoy any of the benefits or

profits of their said lease whatsoever.

27.

That the defendants J. J. Chambers, Elwood
Bruner, J. Allison Bruner and W. A. Gilmore are

claiming, or are about to claim, some interest in the

Golden Bull mining claim by, through and under the

defendants Halla, Hammer and Schwarz, adverse to

the plaintiffs herein.

28.

That by reason of the unlawful and wrongful acts

of the defendants Halla, Hanuner and Schwarz, as
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hereinbefore set forth, the defendants herein are

estopped from asserting and claiming that the lease

to the Golden Bull Mining Company expires by its

own limitations on the 1st day of July, 1909, and

they and each of them are estopped from asserting

or claiming that said lease will expire until after the

Golden Bull Mining Company shall have had a rea-

sonable time, free from their hindrance and inter-

ference, in which to enjoy the benefits and profits

thereof.

29.

That the plaintiffs herein have an estate and in-

terest in the aforesaid Golden Bull claim commenced

and created by the lease aforesaid, and the reasonable

extension of said lease resulting from and created by

law by the unlawful acts of the defendants and the

consequent estoppel against the said defendants,

which said estate is a leasehold estate beginning on

the 26th day of February, 1906, and expiring at the

end of such period as shall be reasonable after the

said plaintiffs shall have had opportunity to enjoy

and reap the benefits and profits of said lease free

from delay and hindrance by the defendants.

30.

That the plaintiffs are in possession of the afore-

said Golden Bull placer mining claim.

31.

That the assertion and claim made by the defend-

ants that the plaintiffs ' said lease and leasehold estate

expires on the 1st day of July, 1909, and the asser-

tion and claim upon the part of said defendants that

they are the sole owners, under the location of said
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claim by B. Schwarz and the conveyances from him
of said premises, free from the operation of the lease

aforesaid is, and constitutes, a cloud upon plaintiffs'

said leasehold estate in said premises and upon the

plaintiffs' title thereto.

32.

That the defendants have been and now are threat-

ening and preparing with a large force of men
forcibly, violently, riotously and unlawfully to take

possession of the premises aforesaid upon the 1st

day of July, 1909, or immediately thereafter, and

oust and eject the plaintiffs therefrom, and in dis-

regard of the rights of the plaintiffs place upon the

said premises a large mining outfit now located on

the '^ Diamond L" mining claim, and belonging to

one of the defendants, and begin the immediate opera-

tion of mining upon the premises aforesaid, and the

washing of a large and valuable dump of pay dirt

and gravel thereon situated; and unless restrained

by order of this court the defendants will so do.

33.

That if the plaintiffs shall not be permitted to

enjoy their said leasehold estate for a reasonable

period from and after the first day of July, 1909, and
shall not be protected in such enjoyment during such
reasonable time, they will suffer damage in a large

sum, to wit, in the siun of $75,000.00, by reason of
their having been deprived of the enjoj^nent of said

premises heretofore through the unlawful acts of the

defendants aforesaid, including the defendant J. J.
Chambers.

34.

That, saving and except for their interest in the
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royalties due and payable to the defendants Halla,

Hammer and Schwarz under and by virtue of the

leaFO aforesaid upon the Golden Bull Mining Claim,

the said defendants, and each of them, are insolvent

and utterly unable to respond to plaintiffs in any

damages whatsoever.

35.

That, by reason of the premises, the plaintiffs have

no plain, speedy or adequate remedy at law, and are

remediless in the premises save by the equitable inter-

position of this Honorable Court.

Wherefore, plaintiffs pray this Honorable Court

:

1.

That the defendants be compelled to set up by

proper answer, all of the right, title and interest by

them, or any of them, claimed under the defendants

Halla, Hammer and Schwarz, as to the premises

leased by the said Halla, Hammer and Schwarz, as

hereinbefore alleged.

2.

That a decree be made and rendered by the Court

adjudging that the defendants have no right, title or

interest or estate superior to the leasehold interest

of plaintiffs.

3.

That a decree be rendered by the Court wherein

and whereby it be adjudged and decreed that the

defendants have been and are estopped by their

wrongful acts from alleging, claiming or asserting

that the leasehold estate of the plaintiffs herein ex-

pired or terminated on the 1st day of July, 1909;

and that all such claims, assertions and demands
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upon their part be adjudged and decreed to be a

cloud upou the plaintiffs' said leasehold estate, and

that the same be removed.

4:.

That the plaintiffs, and W. J. Rogers and Albert

Fink, as copartners under the firm name and style

of the Golden Bull Mining Company, be adjudged

the lawful owners, free of all claims and demands

and clouds upon their title claimed and asserted by

defendants, or any of them, of a leasehold estate in

the premises in controversy beginning on the 26th

day of February, 1906, and ending when the said

W. J. Rogers and Albert Fink shall have had a

reasonable opportunity, free from the delay and

hindrance of the defendants herein, or any of them,

to enjoy the benefits and profits of their said lease-

hold estate.

5.

That the defendants be forever debarred and en-

joined from asserting, claiming or demanding any

right, title or interest whatsoever in the premises in

controversy as against the plaintiffs herein until the

leasehold estate of the said W. J. Rogers and Albert

Fink, so as aforesaid, shall have expired; and that

the said defendants and each and all of them be for-

ever debarred and enjoined until the expiration of

the estate of the plaintiffs as aforesaid shall have

expired from in anywise whatsoever interfering with

or molesting the said plaintiffs in their enjoyment of

said estate.

6.

That if, however, it shall be finally decreed by the
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Court in tMs action that the plaintiffs W. J. Rogers

and Albert Fink are not entitled, by force of an

estoppel against said lessors, or otherwise, to have

and enjoy a leasehold estate in said premises by force

of said lease during a reasonable period after the

expiration of the stated term thereof, the Court do

then proceed in said decree to award suitable legal

relief between the parties adjudging in favor of the

said plaintiffs Rogers and Fink and their coplaintiff

Ira D. Orton, the recovery from the defendants

Halla, Hammer and Schwarz of adequate damages

by reason of the wrongful ouster of the assignees of

said lease from said leasehold premises by said de-

fendants as hereinabove set forth.

7.

Plaintiffs pray for such other further and general

relief as to the Court shall seem equitable and proper.

8.

That in the meantime, and until the further order

of the Court plaintiffs pray that the defendants

Halla, Hammer and Schwarz and all those claiming

by, through or under the said defendants, their

representatives, agents and attorneys, may be en-

joined from in anwise whatsoever interfering with

or molesting said plaintiffs in their quiet and peace-

able possession and enjojmient of the premises herein

described, and known and designated as the Golden

Bull Mining Claim.
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9.

And plaintiffs pray for their costs of suit herein

expended.

ALBERT FINK,

IRA D. ORTON,
O. D. COCHRAN,
THOS. R. WHITE,

Attorneys for Plaintiffs Albert Fink and Ira D. Or-

ton.
THOMAS R. SHEPARD,

A. J. DALY,

Attorneys for Plaintiffs W. J. Rogers, F. R. Cow-

den, G. T. KSnowden, C. A. Densmore, H. H. Da-

vies, Leo Loewenherz, E. E. Chilberg and C. Y..

La Farge.

United States of Anaerica,

District of Alaska,—ss.

W. J. Rogers, being first duly sworn, deposes and

says, that he is one of the plaintiffs named in the

foregoing complaint ; that he has read the said com-

plaint and knows the contents thereof, and the state-

ments therein contained are true as he verily believes.

W. J. ROGERS.

Subscribed in my presence and sworn to before me

this 30th day of June, 1909.

THOS. R. WHITE,
Notary Public in and for the District of Alaska.

Exhibit **A" [to Complaint].

THIS AGREEMENT, made and entered into this

the 26th day of February, 1906, by and between B.

SCHWARZ, JOSEPH HAMMER and OTTO
HALLA, parties of the first part and lessors, and
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F. R. COWDEN, party of the second part or les-

see, WITNESSETH;
That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserved and by the said lessee to be paid,

kept and performed, have granted, demised, let and

lease and by these presents do grant, demise, lease

and let unto the said lessee that certain placer min-

ing claim, known and described as the GOLDEN

BULL claim situated on the Divide between New-

ton Gulch and Fox Creek, a tributary to Otter Creek

as the same has been located January 1st, 1904, and

recorded in Vol. 133, page 423, in the books of the

Nome Recording District, District of Alaska, to

which entry reference is made for a more and de-

tailed description of the property. Together with

the appurtenances and the rights, privileges and

franchises incident thereto.

TO HAVE AND TO HOLD the same from date

hereof until the 1st day of July, 1909, unless this

lease and the term thereof are sooner forfeited

through the violation of any covenant hereinafter

contained and by the lessee to be kept and perfoi-med.

And in further consideration of such demise and

lease the said lessee covenants and agrees with the

lessors as follows, to wit:

To enter upon the said mining claim inunediately

after the execution of this lease and to work and

mine the same steadily and continuously during the

term thereof during mining season, and any failure

to work and mine the same as aforesaid for a period

of fifteen consecutive days to be considered at the

option of the lessors a violation of this agreement.
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To allow the lessors, their representatives or

agents, at all times to enter upon and into all parts

of said premises for the purpose of inspection.

Not to use an.y rockers on said premises unless by

the written permission of the lessors or the presence

of a representative of said lessors.

To perform upon said premises at least the amount

of One Hundred Dollars worth of labor during each

year of said lease for the purpose of holding said

claim as required by law and to make all necessary

proof of said labor before October 1st of each year.

To keep a true and just account of each and every

cleanup of gold or other metals taken from said

premises, giving the date and amount of each clean-

up and permit the lessors, their representatives or

agents, without hindrance or delay to be present at

all cleanups, weigh all gold or other metals taken

therefrom for the purpose of ascertaining the amount

thereof and to give the lessors or their representa-

tives at least hours ' notice to make any clean-

ups, if possible.

To pay and deliver to the lessors or their repre-

sentatives upon the premises or at Nome, Alaska, at

the Miners & Merchants Bank Company twent3^-five

(25%) per cent of all gold or other metals extracted

from the said premises during the first season of the

year 1906, ending July 1st, 1907, and thirty (30%)
per cent of all gold or other metals extracted from

the said premises during the balance of this lease,

provided however, should the entire output for

one season exceed the sum of Forty Thousand

($40,000.00) Dollars, then the royalty shall be forty
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(40%) per cent on all tlie excess above the said

Forty Thousand Dollars for that season; to pay the

said royalty to the said lessors in the following pro-

portions, to wit

:

To B.. Schwarz, 37.5% thereof, to Otto Halla

37.5% thereof, and to Joseph Hammer, 25% thereof.

To surrender and deliver over to the lessors the

said premises with all the appurtenances and all per-

manent improvements, houses and boiler sheds ex-

cluded, in good order and condition for immediate

further mining on the 1st day of July, 1909, without

demand or further notice or at any time previous

upon demand for forfeiture.

To contract or incur no indebtedness or liability

against the said premises and to allow no lien to be

secured against the same on the part of the lessee.

Time is of the essence of this agreement, and this

agreement shall not extend to and be binding upon

the said parties, their heirs, personal representatives

and assigns.

And finally upon the violation by the lessee or any

person under him of any covenant hereinbefore con-

tained, the term of this lease shall at the option of

the lessors expire and the same and the said premises

with the appurtenances become forfeit to the lessors.

In witness whereof the said parties have hereunto

set their hands and seals at Nome, Alaska, the day

and year first above written.

Exhibit ^*B" [to Complaint].

KNOW ALL MEN BY THESE PEESENTS:

That the undersigned F. R. Cowden, G. T. Snowden,

C. A. Densmore, W. J. Rogers, H. H. Davies, Leo
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Loewenherz, E. E. Chilberg and C. V. LaFarge, co-

partners under the firm name of Golden Bull Min-

ing Company, for and in consideration of the sum

of Three Thousand Dollars, lawful money of the

United States, to them in hand paid by Albert Fink,

the receipt whereof is hereby acknowledged, and

other good and valuable considerations hereafter to

be paid, do by these presents assign, transfer and

set over to the said Albert Fink, that certain agree-

ment and lease from B. Schwarz, Joseph Hammer

and Otto Halla to one F. R. Cowden, dated February

6th, 1906, and assigned by the said Cowden to the

said Golden Bull Mining Company on the 5th day

of March, 1906, covering and affecting that certain

placer mining claim known as the Golden Bull claim

on the divide between Newton Gulch and Fox Creek,

location notice of which is recorded in Yol. 133, page

423, of the records of the Cape Nome Recording Dis-

trict, District of Alaska; and for the consideration

aforesaid, we do hereby grant, bargain, and sell to

the said Albert Fink all our right, title and interest

in and to said Golden Bull claim and the estate there-

in created by the said lease, and all rights of action

in law and in equity accruing to us therefrom and

thereunder, save and except the right of action for

damages for the withholding of said premises, to the

date hereof, and the right of action upon the superse-

deas bond to obtain the writ of error in that cer-

tain action entitled Otto Halla, B. Schwarz, Joseph

Hammer, plaintiffs in error, vs. F. R. Cowden et al.,

defendants in error.

Witness our hands this 1st dav of June, 1909.
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Exhibit **C" [to Complaint].

WHEREAS, heretofore, on the 9th day of March,

1908, in a case in the District Court for the District

of Alaska, Second Division entitled F. R. Cowden

et al. vs. Otto Halla et al., judgment was duly made

and entered for the plaintiffs, and

Whereas, the defendants in said action sued out

a writ of error to the Circuit Court of Appeals for

the Ninth Circuit to reverse said judgment, and m

order to procure said writ of error and to stay execu-

tion on said judgment, and to obtain a supersedeas,

the said defendants did make and file in said District

Court their certain bond in the sum of $25,000.00

with Otto Halla, Joseph Hammer and B. Schwarz

as principals and John Webb, Charles W. Reed, W.

J, Rowe, G. Fitzgerald and George D. Bole, as sure-

ties, which said bond was approved and filed in said

court on the 6th day of April, 1908;-

Now therefore, in consideration of the sum of

One Thousand Dollars ($1,000.00), lawful money of

the United States, the receipt of which is hereby ac-

knowledged, and other good and valuable considera-

tions paid and to be paid, the plaintiffs in said ac-

tion, F. R. Cowden, G. T. Snowden, C. A. Densmore,

W. J. Rogers, H. H. Davies, Leo Loewenherz, E. E.

Chilberg and C. V.. LaFarge, copartners under the

name of the Golden Bull Mining Company, and also

as individuals, do by these presents sell, assign and

transfer to Ira D. Orton, any and all rights of action

on said bond, and all damages which have accrued
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to the plaintiffs in said action by reason of the de-

fendants in said action having withheld from them

the possession of said premises described in the com-

plaint in said action.

Witness the hands of the said plaintiffs this 1st

day of June, 1909.

Exhibit "D" [to Complaint].

THIS AGREEMENT made and entered into this

1st day of June, 1909, by and between ALBERT
FINK, party of the first part, and THE GOLDEN
BULL MINING COMPANY, an association con-

sisting of the following named persons : F. R. COW-
DEN, G. T. SNOWDEN, C. A. DENSMORE, W.
J. ROGERS, H. H. DAVIES, LEO LOEWEN-
BERG, E. E. CHILBERG and C. V. LaFARGE,

WITNESSETH:
Whereas, the said parties of the second part have

this day for a valuable consideration assigned, trans-

ferred and set over unto the party of the first part

that certain lease on that certain placer mining claim

situate in the Cape Nome Mining and Recording
District, District of Alaska, known and designated

as the Golden Bull Mining Claim, which said lease

was made, executed and delivered by Otto Halla, B.

Schwarz and Joseph Hammer to Fred Cowden, and
by him for a valuable consideration duly assigned,

transferred and set over to the parties of the sec-

ond part;

Now, Therefore, in consideration of the premises

aforesaid and other good and valuable considera-

tions, the receipt whereof is^ hereby acknowledged,

the said party of the first part, has, and by these
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presents does, bargain, sell, assign, grant and set

over unto the said parties of tlie second part, tlieir

assigns and successors in interest sixty (60) per cent

of the gross output of gold and gold-dust from said

mining claim until said parties of the second part

shaU have realized from sixty per cent of said gross

output the full sum of Twenty-two thousand dollars;

and the party of the first part hereby contracts and

agrees with parties of the second part to pay or cause

to be paid to said parties of the second part, either

in the gold-dust mentioned hereinbefore at its assay

value, or in money, from sixty per cent of the said

gross'output of said mining claim, the aforesaid sum

of $22,000.00, it being the purpose and intent of this

agreement that as part of the consideration for the

assignment of the lease aforesaid, the parties of the

second part, and their assigns shaU receive from

sixty per cent; of the output of the aforesaid mining

claim the sum of $22,000.00.

Party of the first part further agrees that he will

forthwith take possession of said placer mining claim

either by himself or his representatives and mine and

operate the same as rapidly as possible so as to real-

ize to parties of the second part the aforesaid full

sum of $22,000.00 within thirty days if possible.

Party of the first part further agrees that any

and all titles, or interests of any kind or character

whatsoever heretofore or hereafter acquired by him

to the premises aforesaid, or to any part thereof,

shall, for the purposes of this agreement, inure to

the benefit of the parties of the second part so as to

fulfill this agreement and realize to the parties of
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the second part, their successors and assigns, the

aforesaid full sum of $22,000.00.

Party of the first part also agrees that in the event

of any settlement or compromise by party of the first

part, his assigns or successors in interest, with other

parties, all mone.ys, gold-dust or other benefits com-

ing to or accruing to party of the first part shall come

to and become the property of parties of the second

part, and be applied upon the said full sum of

$22,000.00, due and owing to parties of the second

part under this agreement, and section three of the

summary, being the last portion of the agreement, is

specially made a part of this paragraph.

Party of the first part also agrees that in the event

he should be kept out of the possession of the prop-

erty aforesaid, or barred by injunction, or otherwise,

from mining or operating the same, then and in that

event, all damages recovered by party of the first

part against any and all persons on this account shall

be paid to parties of the second part until they shall

have been paid the full sum of $22,000.00.

Should the party of the first part, his assigns or

successors in interest, be ordered by the Court to de-

posit any moneys or gold-dust, extracted from the

aforesaid mine, in escrow, then and in that event,

party of the first part agrees that of all moneys be-

longing to the party of the first part in escrow, or

afterwards determined to belong to party of the first

part, his assigns and successors in interest, parties

of the second part shall first be paid in full the sum
of $22,000.00 from said moneys or gold-dust so de-
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posited in escrow before any of said moneys or gold-

dust shall go to the party of the first part.

Party of the first part further agrees, at his own

cost and expense, to undertake to its conclusion any

litigation that may arise in connection with the prop-

erty aforesaid free from all cost or expense on the

part of the parties of the second part, who shall re-

ceive the aforesaid sum of $22,000.00 free and clear

from all such expenses and litigation.

It is further agreed that until the parties of the

second part shall have been fully paid as herein pro-

vided, they shall have the full and free right of in-

spection of all parts of the said mine and mining

claim and the workings thereon, and of all cleanups

made thereon.

It is also agreed that parties of the second part

shall have one-fourth of the profits of this lease after

the gross sum of one hundred thousand dollars shall

hav^ been extracted from the premises aforesaid.

In estimating said profits the cost of equipment shall

not be chargeable to parties of the second part, but

parties of the second part shall be chargeable with

their proportion of the reasonable rental of said

equipment.

The full intent and meaning of this contract is as

follows

:

1. Party of the first part is to take and operate

said mine.

2. Party of the first part is to pay or cause to

be paid to parties of the second part the sum of

$22,000.00 from the proceeds of said mine.
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3. Part.y of the first part is to make no settlement

or compromise whereby parties of the second part
will be precluded from receiving the said sum of

$22,000.00.

4. If party of the first part is enjoined and forced

to recourse to damages, then all damages recovered
by party of the first part shall go to parties of
the second part until they are paid said sum of

$22,000.00.

5. If such an injunctional or other order of the
Court shall issue as to compel party of the first part
to place any portion of said gold or gold-dust in es-

crow belonging to party of the first part, all moneys
so placed in escrow shall be paid to parties of the
second part until they are fully paid.

IN WITNESS WHEREOF, the parties hereto
have hereunto set their hands this 1st day of June
1909.

[Endorsed]
: Filed in the office of the Clerk of the

District Court, of Alaska, Second Division. At
Nome, July 3d, 1909. Jno. H. Dunn, Clerk. By

:— , Deputy.

Second. The affidavits hereinbefore set forth.

Thereupon the plaintiffs rested their case on said

Order to Show- Cause and in opposition thereto the

defendants offered in evidence

;

First, Their Demurrer to the complaint being in

words and figures following

:
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In the District Court for the District of Alas\-a, Sec-

ond Division-

No. 2065.

W J. EOGERS and ALBERT FINK et al

Plaintiffs,

vs.

OTTO HALLA et al.,^^
Defendants.

Demurrer [to Complaint].

Come now the defendants and demur to the com-

plaint of plaintiffs and for gronnds of said demur-

rer alleges as follows;

1.

That, the Court has no iurisdietion of the subject

of the action.

2.

That it appears upon the face of the complaint

that the plaintiffs have no legal capacity to sue the

defendants for the reason that the Golden BuU Mm-

iBg Company is neither a person or corporation hav-

ing anv legal existence,

3.

That the complaint does not state facts sufacient

toT^itute a cause of action against the defend-

ants or either of them, for the reason that it appears

upon the face of the complaint that the title of the

plaintiffs is derived from a certain lease set out m

full and made a part of said complaint from which

said lease it appears that the title of the plamtiffs
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under such lease expired at midnight on the 30th day
of June, 1909, and for the further reason that it ap-

pears upon the face of the said complaint that

neither an action at law nor a suit in equity is therein
stated.

Wherefore, defendants demand that said action be
dismissed and for their costs incurred herein.

ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Halla, Hammer, Schwarz, Bruner &
Bruner.

Attorneys for Defendants J. J. Chambers and W. A.
Gilmore.

[Endorsed] : Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome,
, 1909. Jno. H. Dunn, Clerk. By

•—
, Deputy.

Second: Affidavits of Otto Halla, B. Schwarz, Jos.

Hammer, Elwood Bruner and J. Allison Bruner in

the words and figures, following

:
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In t},e District Court for the District of Alaska

Second Division.

No. 2065.

W. J. ROGERS and ALBERT ^I^K as Copart-

ners Under the Pii-m Name and Style of the

GOLDEN BULL MINlNa
COMPA^A and

I E COWDEN, G. T. SNOWDEN, C. A.

BENSMORE,H.H.BAVIESLEOLOEW^

ENHERZ, E. E. CHILBERG, C. V. LA

FARGEandlRAD.ORTON,
Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER B.

SCHWARZ, ELWOOD BRUNER, J. AL-

LIES BRUNER, J. J. CHAMBERS, and

W A. GILMORE,
Defendants.

Affidavit of Otto Halla [Dated July 2, 1909].

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, deposes and

%hat he is one of the defendants in the above-en-

titled action.
a -n iqaq Tip

That on the— day of October, A. D. 1909, he

left the District of Alaska for the States and did not

.etuin to Nome, Alaska, until the 14th day of June,

A. D. 1909, on tlie steamer ''Senator.
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Affiant further states that he knew nothing of the

action of J. J. Chambers against Chas. La Farge and

others until he arrived in Nome on Said 14th day of

June, A. D. 1909.

Affiant further states that he has read the com-

plaint in the above-entitled action and denies gener-

ally and specifically each and every allegation, mat-

ter and thing therein contained.

And affiant further specifically replying to para-

graphs 19, 20 and 21 of said complaint, denies that

he at any time conspired with Jos. Hammer, B.

Schwarz or J. J. Chambers to secure an injunction

against the Golden Bull Mining Company to enjoin

and prevent the said Golden Bull Mining Company

at the suit of J. J. Chambers, from operating or

working that portion of the Golden Bull Mining

claim in conflict with the Bon Voyage Mining claim,

or for any other purpose, and denies that he con-

spired with them in any way, manner or form for

any purpose.

Denies that by reason of any action on his part

that the Golden Bull Mining Company was or has

been prevented from operating the Golden Bull

Mining Claim or any portion thereof by reason of

the injunction of J. J. Chambers secured against C.

V. La Farge and others, and thereby forcing them

to seek redress in an action of damages against the

defendants above named or either of them.

Affiant further states that prior to his leaving the

District of Alaska in October, 1908, nor subsequent

thereto, until after he arrived in the City of Xome on



38 Otto Holla et al. vs.

the 14th day of June, 1909, had he ever entered into

or attempted to enter into any negotiations with J.

J Chambers with reference to a settlement of the

differences between the said defendants Schwarz,

Hammer and affiant, nor had lie authorized anyone,

nor had anyone any power or authority to enter mto

any such settlement above referred to.

Affiant further states that after his arrival m

Nome on the 14th day of June, 1909, he and the other

defendants Schwarz and Hammer and also their at-

torneys Mess. Elwood Bruner and J. Allison Bruner

did attempt to enter into negotiations with said J.J.

Chambers to settle their differences with reference to

the mining, operating and ownership of that portion

of the Golden Bull Mining Claim in conflict with he

Bon Voyage mining claim, but that the viejs of the

interested parties were so widely diverted tha it

seemed impossible to arrive at any amicable settle-

ment thereof

.

That on the morning of the 18th day of June, 1909,

that all negotiations were stopped and it seemed to be

impossible to arrive at an adjustment of either dif-

ferences Affiant further states, however, that dur-

ing the evening of said 18th day of June, 1909, nego-

tiations were again entered into with the result that

an amicable adjustment was effected between the

defendants' Chambers, Hammer and Schwarz and

affiant.

Affiant further states that he never has at any time

engaged any men either individually or otherwise to

take forcible or riotous possession of said premises.
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and that affiant had no men whatsoever on the 30th

day of June, 1909, engaged or hired to take posses-

sion of said mining claim.

Affiant further states that it is untrue that he, the

said affiant, had hauled a lot of machinery and tools

upon the Diamond L claim for the purpose of mov-

ing them quickly or otherwise to the Golden Bull

Mining Claim for the purpose of working the same,

but alleges the fact to be that all of said mining ma-

chinery and tools are necessary to operate the said

Diamond L. mining claim and he has no intention or

purpose at this time to take them away from said

property until he has entirely worked out the same.

Nor has any preparations been made to affiant's

knowledge to take possession of and work the Golden

Bull Mining Claim except under the mandate of this

Couii:.

That the plaintiffs are claiming in their complaint

in this action that their leasehold estate did not ter-

minate on the first day of July, 1909, contrary to

their contention in the Circuit Court of Appeals at

San Francisco in the case of Cowden et al. vs. Halla

et al.

That affiant was present in said Circuit Court of

Appeals in San Francisco when the plaintiffs, the

alleged lessees, made their application to said court

to have the Writ of Mandate telegraphed to this

court, and they had stated or based their said appli-

cation upon the fact and statements that their lease

was about to expire and would expire and terminate

on the first day of July, 1909, and as is further shown
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in addition to the oral statements made as above

stated, in the briefs and application for the tele-

graphing of said Writ of Mandate as aforesaid.

That the said Circuit Court issued an order for

said lessees permitting said lessees to telegraph their

mandate to the district court for the sole reason that

it was represented to said court that unless the said

mandate was wired the said lessees would be greatly

damaged by the loss of their said estate by the reason

of its expiration.

That said lessees never claimed or asserted that

they had any rights or would have any rights, or

claim any rights after the first day of July, 1909,

until after the plaintiff Albert Fink had absorbed the

alleged rights of the said lessees.

OTTO HALLA.

Subscribed and sworn to before me this 2d day of

July, A. D. 1909.

[Seal] MABEL SEARL,
Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under tlie Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA
FAROE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER B.

SCHWARZ, ELWOOD BRUNER, J. AL-

LISON BRUNER, J. J. CHAMBERS, and

W. A. GILMORE,
Defendants.

Affidavit of B. Schwarz [Dated July 2, 1909].

United States of America,

District of Alaska,—ss.

B. Schwarz, being first duly sworn, deposes and

says:

That he is one of the defendants above named and

in connection with his codefendants Otto Halla and

Jos. Hammer is an owner of the Golden Bull Placer

Mining Claim situated in Cape Nome Precinct,

Alaska, and set forth and described in plaintiffs com-

plaint.
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Affiant lias been served with a copy of the sum-

mons and complaint in said action and has read the

same and knows the contents thereof.

Affiant states that on the day of October,

1908, he departed from the District of Alaska and

spent nearly the entire winter in the State of Cali-

fornia and did not return to Nome, Alaska, until the

12th day of June, 1909, but prior to his departure for

the states in said October, 1908, he never in any man-

ner or form had any negotiations with his co-defend-

ant in this action Chambers, or with any person

representing Chambers, with regard to the title to

said Grolden Bull Placer Mining Claim.

Affiant states that he was in the city of San Fran-

cisco upon to the 27th day of May, 1909, and left on

that day for the City of Seattle, and thence came to

Nome on the steamer St. Croix, arriving in Nome on

the 12th day of June of said year.

The affiants attorneys in the City of Nome during

all the times herein mentioned were Elwood Bruner

and J. Allison Bruner, and that at no time have his

said attorneys had any greater or further authority

than usually appertains to the position of attorney

and client.

That affiant knew nothing whatsoever of a suit

commenced in the above-entitled court on the 2d day

of June, 1909, entitled J. J. Chambers, plaintiff, vs.

Chas. La Farge and other defendants until upon his

arrival in said City of Nome on said 12th day of

June, 1909.
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Affiant further states that he denies generally and

specifically each and every allegation, matter and

thing contained in paragraphs 19, 20 and 21 of said

complaint and more specifically as follows

:

a. He denies that he with his codefendants. Otto

Halla and Jos. Hammer, or with either of them, did

conspire with the defendant J. J. Chambers to secure

an injunction against the Golden Bull Mining Com-

pany enjoining and preventing the said Golden Bull

Mining Company from operating or working that

portion of the Golden Bull Mining claim in conflict

with the Bon Voyage Placer mining claim or any

portion of the said Golden Bull Mining Claim.

b. Denies that the defendants Chambers, Halla,

Hammer and affiant ever entered into saij conspiracy

in furtherance of the alleged possession as set forth

in plaintiffs ' complaint, or that by their efforts or

their united efforts, or the efforts of their attorneys,

to wit, defendants Elwood Bruner and J. Allison

Bruner, or the attorney of Chambers, the defendant

W. A. Gilmore, that such proceedings were had and

carried on in this court in the name of the said J. J.

Chambers that an injunction was secured wherein

and whereby the Golden Bull Mining Co. is, or has

been prevented from operating any portion of the

said Golden Bull Mining Claim during the life of the

lease referred to in plaintiffs complaint, but alleges

on the contrary that such proceedings as set forth in

said paragraph 20 of plaintiffs complaint were pro-

cured entirely by the efforts of said defendant J. J.

Chambers and his attornev W. A. Gilmore and with-
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out the consent or knowledge or connivance of this

affiant.

c. Affiant further denies in reply to paragraph

21 of plaintiffs complaint that the defendants Otto

Halla, Jos. Hammer and B. Schwarz, and their at-

torneys Elwood Bruner and J. Allison Bruner con-

spired with the said J. J. Chambers or his said

attorney W. A. Gilmore to secure the injunction

above referred to for the purpose of preventing the

Golden Bull Mining Company from enjoying the

fruits of its said lease of the Golden Bull Mining

claim or any portion thereof to the end that the said

Golden Bull Mining Company might be prevented

from mining and operating under their said lease,

and force to seek their redress if any they have in an

action of damages against the defendants or either

of them.

And affiant further states that shortly after he

arrived in the City of Nome, that he attempted to

enter into negotiations with defendant J. J. Cham-

bers for the purpose of amicably settling any differ-

ences they might have in regard to the working of

the said so-called Golden Bull Mining Claim, but that

they were unable to arrive at any conclusion in re-

gard to said settlement or adjust the same in any

way, manner or form until the evening of the 18th

day of June, 1909, at 5 o'clock in the afternoon of

that day. Affiant states that at 10 o'clock on the

morning of said 18th day of June, 1909, that all ne-

gotiations had been dropped betw^een the said de-

fendant J. J. Chambers and affiant, and his code-
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fendants Halla aucl Hammer, and it seemed impos-

sible at that time to arrive at an adjustment, but that

acting upon the suggestion of one of the counsel in

said case, and after said counsel had had a discussion

of the matter with W. A. Gilmore this affiant ap-

proached the said Gilmore and Chambers and there-

after such proceeds were had and amicable adjust-

ment was had of their difficulties and an agreement

was entered into subsequently that evening.

Affiant further states that it has not been the in-

tention of either of the defendants, Halla, Hammer,

Chambers or the Mess. Bruner, their attorneys, to

attempt to take violent or forcible possession of the

premises described in plaintiff's complaint at any

time. That they never employed any men at any

time for the purpose of entering into or taking forci-

ble possession of said premises, but it is their inten-

tion to take possession of said premises in an orderly

and legal manner and under the mandate of the Dis-

trict Court.

B. SCHWAEZ.

Subscribed and sworn to before me this 2d day of

July, A. D. 1909.

[Seal] MABEL SEARL,
Xotary Public in and for the District of Alaska.
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In. the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. EOGEBS and ALBEET FINK, as Copart-

• ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA
FAROE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER B.

SCHWARZ, ELWOOD BRUNER, J. AL-

LISON BRUNER, J. J. CHAMBERS, and

W. A. GILMORE,
Defendants.

Afladavit of Joseph Hammer [Dated July 2, 1909].

United States of America,

District of Alaska,—ss.

Joseph Hammer, being first duly sworn, deposes

and says

:

I am one of the defendants in the above-entitled

action. I have read the affidavits of Otto Halla and

B. Schwarz filed herewith in the above-entitled ac-

tion and know the contents thereof and that in all

matters therein stated with reference to myself the

statements are true of my own knowledge.
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I have resided in Nome and been in Nome during

the times mentioned in the complaint herein.

I have frequently consulted with Mess. Elwood

Bruner and J. Allison Bruner who have been acting

as attorneys for myself and my codefendants Otto

Halla and B. Schwarz. I will state that the allega-

tions of said complaint alleging collusion with J. J.

Chambers, one of the defendants herein, and who is

]3laintilf in an action entitled J. J. Chambers, plain-

tiff against Chas. La Farge and others, defendants,

now pending in this court, are absolutely untrue. I

had no authority, nor did any other person to my
knowledge have any authority from my co-owners in

the Golden Bull Placer Mining Claim, to wit: Otto

Halla and B. Schwarz to make any settlement with

J. J. Chambers or with any other person. I was

present on two or three occasions when the said J. J.

Chambers and his attorney, W. A. Gilmore, desired

to make a settlement of the differences existing be-

tween the said Chambers and myself, my codefend-

ants Halla and Schwarz. It was expressly stated to

the said Chambers and Gilmore by myself and by my
said attorneys, the Bruners, that no settlement or

promise of settlement whatsoever of any kind could

be or would be made until the arrival of the said

Halla and Schwarz in Nome, who were expected on

the first fleet of boats.

I further state that neither through myself nor

through my said attorneys was any promise or in-

ducement of any kind whatsoever held out to the said

J. J. Chambers to commence his said action and se-
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cure an injunction. On the contrary, I stated to

them, and my attorneys stated as above set forth that

nothing could be done until the said arrival of Halla

and Schwarz. I did not know that Mr. Chambers

intended commencing said action until on the day

when the said complaint was filed in said court and

late in the afternoon of that day.

My codefendants and co-owners arrived in Nome

on the 12th and 14th days of June, 1909. On the

16th day of June Negotiations were entered into with

the said Chambers. I was present in the of&ce of our

said attorneys on the morning of the 18th when all

negotiations were declared to be at an end. Late in

the afternoon I was informed by Mr. Schwarz that

negotiation would be resumed at 9 o 'clock that even-

ing in the office of our attorneys ; a settlement was

effected, an agreement reached and the papers signed

that same evening. I have never conspired with my
codefendant and co-owners Halla and Schwarz nor

with our said attorneys, nor with Chambers or his

said attorney, W. A. Gilmore, in any way to prevent

the lessees of the Golden Bull Placer Mining Claim

from entering into possession of the same. On the

contrary, I with my said codefendants Halla and

Schwarz have been fighting in the courts for nearly

three years to get possession of the same so that our

lessees could work under their lease.

I never at any time on my own part or in consulta-

tion with my said co-owners, or with our attorneys

advised or contemplated taking any forcible or riot-

ous possession of said claim. On the contrary my
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co-owners and myself have at all tunes advised that

due process of the courts must prevail in said action

or in any action to which we were a party.

JOSEPH HAM \IER.

Subscribed and sworn to before me this 2d day of

July, A. D. 1909.

[Seal] MABEL SEARL,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY,
and F. R. COWDEN, G. T. SNOWDEN, C.

A. DENSMORE, H. H. DAVIES, LEO.
LOEWENHERZ, E. E. CHILBERG, C. V.
LAFARGE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.
SCHWARZ, ELWOOD BRUNER, J. AL-
LISON BRUNER, J. J. CHAMBERS and
W. A. GILMORE,

Defendants.
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Affidavits of Elwood Bruner and J. Allison Bruner

[Dated July 2, 1909.]

United States of America,

District of Alaska,—ss.

Elwood Bruner and J. Allison Bruner, being each

duly sworn, each for himself and not one for the

other deposes and says:

That he is one of the attorneys for the defendants

Otto Halla, Jos. Haimner and B. Schwarz, owners

of the Golden Bull Placer Mining claim mentioned

in plaintiffs' complaint, and that he has been such

attorney for said parties in all of their litigation per-

taining to said claim.

That affiant is named as a defendant in the above-

entitled action but disclaims any interest in the title

of the ground in controversy or any other interest

other than a contingent interest in the product of the

Golden Bull Mining claim for payment for at-

torneys' fees rendered said owners.

That affiant has read the complaint and affidavits

filed by the plaintiffs in the above-entitled action re-

ferring to the allegation therein alleging and setting

forth a conspiracy between affiants and clients on

the one hand and J. J. Chambers and his attorneys

on the other, in that certain suit entitled J. J. Cham-

bers v«. C. V. LaFarge and others.

Affiants deny said allegations and the whole there-

of and allege that the same are absolutely false in

every particular.
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That affiant has been informed several times be-

fore the said snit was instituted by William A. Gil-

more one of the attorneys for said J. J. Chambers

that if the owners of the Golden Bull claim or their

alleged lessees or any of them attempted to wash up

the dump on the converted premises, that he would

attempt to refrain and enjoin them from so doing

if his client J. J. Chambers who had a judgment for

an undivided half of the ground as against Waskey,

Eadie and others.

That affiant was not consulted with reference to the

bringing or the preparation of the said case and did

not assist or aid the said Gilmore or the said Cham-

bers in any manner or way whatever in the conduct

of the same. That there was no agreement, arrange-

ment, understanding, collusion or conspiracy of any

kind or character with reference to the commence-

ment, conduct or subject matter of said suit.

That affiant had no authority of any character or

kind to enter into any agreement or arrangement, or

make any promises of settlement for the said Halla^

Hammer and Schwarz at any time, and did not make

any such promise or representation. That on or

about the 2d day of June, 1909, the plaintiifs known
as the Golden Bull Mining Com^pany or their al-

leged assignees took possession of the alleged prem-

ises described in their complaint under an execution

in the case of Cowden et al vs. Halla et ah, and ever

since said time have been actively engaged in work-

ing, mining and operating the said leased premises

described in their complaint without let, hinderance

or objection on the part of affiants or the said Otto



52 Otto Ealla et at. vs.

Halla, Jos. Hammer and B. Schwarz until yesterday

the first day of July, 1909, when affiant notified them

that their lease had expired by limitation and de-

manded the immediate surrender of possession of

the same to the said Otto Halla, B. Schwarz and Jos.

Hammer owners of said Golden Bull Placer claim.

That affiant has heard the testimony of the plain-

tiff Albert Fink and several of the other plaintiffs

in this action given in the suit of Chambers vs. La-

Farge et al and from said evidence believes that the

said Albert Fink is the representative, trustee and

agent of Frank H. Waskey and Jos. M. Crabtree and

the grantee by deed of Andrew Eadie and J. Potter

Whittren claimants of the Bon Voyage title and that

the said Frank H. Waskey, Joseph M. Crabtree,

Andrew Eadie and J. Potter Whittren are the same

persons who have been litigating affiants clients Otto

Halla and B. Schwarz and Jos. Hammer for more

than two years last past over the possession of the

converted ground in this action and are the same per-

sons who have kept affiants said clients from the

possession of said converted premises and are the

only persons that have ever caused any damage to

the plaintiffs the Golden Bull Mining Company, if

they have been damaged at all.

Affiant denies that the plaintiffs have no plain,

speedy or adequate remedy at law but on the con-

trary alleges the fact to be that if the said plaintiffs

are entitled to any remedy or remedies against the

defendants or any of them they have ample redress

in actions at law and that the said defendants are
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solvent and able to respond in all damages that plain-

tiffs may recover.

ELWOOD BRUNER.
J. ALLISON BRUNER.

Subscribed and sworn to before me this 2d day of

July, A. D. 1909.

[Seal] MABEL SEARL,
Notary Public in and for the District of Alaska.

[Endorsed]: Filed in the office of the Clerk of

the List. Court of Alaska, Second Division at

Nome. July 3d, 1909. Jno. H. Dunn, Clerk. By
, Deputy.

Third: The affidavits of J. J. Chambers, W. A.

Gilmore and Parke Godwin in words and figures as

follows

:

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit of J. J. Chambers [Dated July 2, 1909].

United States of America,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, deposes and

says

:

That he is one of the defendants named in the

above-entitled action ; that he has heard read the com-
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plaint and affidavits filed in tlie above-entitled ac-

tion on behalf of the plaintiffs; that affiant is

familiar with the premises described in said com-

plaint, and particularly that portion of the premises

being the conflicting ground between the Golden Bull

location and the Bon Voyage claim; that affiant is

one of the owners of the said Bon Voyage claim, and

at the present time, is the plaintiff in a suit entitled

J. J. Chambers, plaintiff vs. Charles V. LaFarge et

al., defendants, where all of the plaintiffs in this

cause, with the exception of Ira D. Orton, are defend-

ants in said former action; that said suit of Cham-

bers vs. LaFarge et al. was begun by affiant on or

about the 3d day of June, 1909, in the above-entitled

court, and is now pending between affiant and said

plaintiffs, who are defendants in said action, and

involves the ownership and possession of the said

conflicting ground between the said Golden Bull

claim and Bon Voyage claim; that affiant, in said

action, sued the said defendants, who are plaintiffs

in this action, for possession and for a large sum

of damages for the wrongful holding of said dis-

puted premises, being a portion of the said Bon Voy-

age claim, from affiant ; that in said action the time

for answering has about expired and none of said

defendants have filed an answer to plaintiff's com-

plaint; that affiant filed said action in good faith in

support of his ownership in said Bon Voyage claim,

and without any collusion or conspiracy with the

owners of the Golden Bull title, or their attorneys

or with any o^e else whomsoever; that affiant's own
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attorney, William A. Gilmore, prepared said suit

without consulting any other attorney or attorneys,

or without any assistance other than Parke Godwin,

who is also one of affiant's attorneys.

Affiant denies the statements in the complaint and

affidavits filed herein that he conspired with the de-

fendants, Otto Halla, Joseph Hammer and B.

Schwarz, owners of said Golden Bull Mining claim,

or with any one in their behalf in any way, manner

or form whatever, and denies that in pursuance of a

conspiracy or in furtherance of a conspiracy, or in

any other way did his attorney William A. Gilmore,

or affiant, or any one on affiant's behalf, ever conspire

or unite with the said Halla, Hammer and Schwarz,

or their attorneys, Messrs. Elwood Bruner and J.

Allison Bruner, or either of them.

That on said 3d day of June, 1909, at the time affi-

ant filed the said suit, Messrs. Schwarz and Halla

were in Seattle, or on their way by steamer from

Seattle

;

That affiant caused his said attorneys, William A.

Gilmore and Parke Godwin, to present the said ap-

plication for an injunction in said cause, to the Court,

in good faith, knowing and believing that he was the

owner of an interest in the ground in controversy in

said action, and after a full and complete hearing

on the said application, the Court granted the re-

straining order, and affiant, through his said at-

torneys, filed the undertaking required by the Court,

in the sum of twenty-five thousand dollars, in addi-

tion to a former undertaking for preliminary re-

straining order in the sum of five thousand dollars.
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Affiant denies that tie is insolvent, but alleges that

at the present time he has a valid and subsisting

judgment against Frank H. Waskey, Andrew Eadie,

and J. Potter Whittren, who were in possession of

the ground in controversy, amounting to over twenty

thousand dollars, and has other property within the

Nome District, and was able to give the said bonds

with good and sufficient sureties in the said total sum
of thirty thousand dollars in said action.

That affiant is informed and believes, and there-

fore alleges to be a fact that plaintiff Albert Fink,

who claims to be a lessee of the Golden Bull title, is

the grantee of the said Andrew Eadie and J. Potter
Whittren, and the agent and trustee of said Waskey
and his partner Joseph Crabtree, and that the said

Albert Fink and his coplaintiff, Ira D. Orton, are

the attorneys of record for the said Waskey, Crab-
tree et al. in all of the various suits involving the

said Bon Voyage placer claim.

Affiant denies that his claim to an interest in the

Bon Voyage placer claim is without any right, title

or interest whatsoever, but alleges the fact to be that

he has at the present time a valid and subsisting

judgment against the said Frank H. Waskey, An-
drew Eadie and J. Potter Whittren, the grantors of

said plaintiff Fink, for an undivided one-half in-

terest in said Bon Voyage claim.

Answering the allegations in said complaint and

affidavits referring to an agreement between the said

Halla, Hammer and Schwarz, and affiant, affiant al-

leges the facts to be that after the arrival of defend-

ant Otto Halla and defendant B. Schwarz, about the
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middle of June, 1909, from their trip to the States,

affiant, through his attorneys, began negotiations

with the said Halla, Schwarz and Joseph Hammer,
through their respective attorneys, Messrs. Bruner;

that the question of a settlement between the said

owners of the Golden Bull claim and affiant was

talked over, and all of the parties and their attorneys

expressed the hope that a settlement could be made

to prevent a long and tedious delay in trying out a

law suit between the parties to the controverted

ground, and as a result several propositions were

made pro and con; that two or three meetings were

had between some of the parties on the dates between

the 16th and 18th days of June, and on the evening

of the 17th of June, the parties agreed to meet at ten

o'clock on the morning of the 18th, at which time a

new proposition of settlement was offered and the

parties disagreed and broke off all negotiations look-

ing towards a settlement, resulting in the parties

separating and all expressing themselves as being

satisfied that no compromise could ever be effected

;

that during the said days above mentioned, affiant

and his attorneys were also talking settlement to

several of the plaintiffs in this action, and particu-

larly the plaintiff Eogers; that during the said 18th

day of June affiant had his attorney, William A.

Gihnore, consult the said W. J. Eogers, looking

towards an adjustment of the differences existing

between them;

That along about seven o'clock on the evening of

said 18th day of June, affiant was informed by his
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said attorney, William A. Gilmore, b}^ telephone, to

meet Mm at Messrs. Bruner's offices at nine o'clock

that evening for a further consultation with the own-

ers of the said Golden Bull claim, Messrs. Halla,

Hammer and Schwarz ; that the said parties together

with affiant and his said attorney met at the offices

of Messrs. Bruner at about the hour of nine o'clock

P. M., on said 18th day of June, and in a conference

then held a settlement was agreed upon, and affiant's

attorney called in his stenographer and dictated the

agreement and a deed, which were then and there

executed by all of the parties, a copy of which said

agreement and deed are set forth as exhibits hereto,

marked Exhibit ''A" and Exhibit "B" respectively,

and made a part of this affidavit; that said w^ritten

agreement and said deed were the only instruments

executed and embody in the writing the settlement

made between the said owners of the Golden Bull

and affiant, as owner of the Bon Voyage so far as the

conflicting ground, embracing about eight acres, is

concerned; that there never was prior to that time

nor since, any other settlement, agreement, arrange-

ment or understanding of any kind than that ex-

pressed therein.

Affiant denies that he ever intended to take forcible

or riotous possession of the conflicting premises or

ever conspired to do so, and does not intend to take

possession of said premises in any other than in a

legal manner by legal process.

That all of the matters and things set forth and

contained in the plaintiffs' complaint herein so far

as affiant is concerned are involved in the issues in
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the said suit entitled J. J. Chambers, plaintiff, vs.

Charles Y. LaFarge et al. defendants.

Affiant denies that the plaintiffs are damaged, or

will be damaged in any sum whatever by any of the

acts of the defendants herein, and denies that plain-

tiffs have no plain, speedy or adequate remedy at

law, but alleges the facts to be that said plaintiffs are

amply protected by good and sufficient bonds for

any and all damage that they allege the defendants

have caused them.

J. J. CHAMBERS.

Subscribed and sworn to before me this 2d day of

July, 1909.

[Notarial Seal] MABEL SEARL,
Notary Public in and for the District of Alaska, at

Nome.

Exhibit **A" [to Affidavit of J. J. Chambers.]

MEMORANDUM OF AGREEMENT, made and

entered into this 18th day of June, A. D. 1909, by

and between J. J. CHAMBERS, of Nome, Alaska,

party of the first part, and OTTO HALLA, B.

SCHWARZ and JOSEPH HA^IMER, also all of

Nome, Alaska, parties of the second part,

WITNESSETH:
THAT WHEREAS, the party of the first part

hereto claims to be the owner of a certain placer

claim known as the Bon Voyage placer claim, com-

prising within its exterior boundaries a certain strip

of ground described as follows

:

Commencing at the north-east corner of what is

known as the Golden Bull placer mining claim;
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thence running by magnetic courses S. 27° 15' E. 630

feet; thence S. 45° 00' W. 695 feet; thence N. 27°

30' W. 495 feet; thence N. 35° 10' E. 747 feet to the

place of beginning, containing about 8.55 acres.

AND, WHEREAS, the parties of the second part

hereto claim to be the owners of a certain claim

known as the Golden Bull placer claim, comprising

within its exterior boundaries the identical premises

above described; and

WHEREAS the party of the first part has begun

an action in the District Court for the District of

Alaska, Second Division, entitled J. J. Chambers,

plaintiff vs. Charles Y. LaFarge et al., including the

parties of the second part, as defendants, and said

action is still pending and unsettled in said court;

and

WHEREAS it is the desire and intention of the

parties hereto to fully adjust and settle all of the

differences existing between them with reference to

said conflicting area; and

WHEREAS, all the parties hereto, in order to

settle and adjust their said differences, and as part

consideration of this agreement, have simultaneously

with the execution of this agreement executed an in-

ter partes deed, reference to which said deed is here-

b}^ made and made a portion of this agreement;

NOW, THEREFORE, for and in consideration

of the execution of said deed and said settlement and

as part and parcel thereof, it is agreed between the

parties hereto as follows, to wit

:

First. That said deed above referred to shall be

placed in escrow with John J. Meyer, of Nome,
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Alaska, to be held by him for all of the parties here-

to until the parties of the second part shall be placed

in possession of the premises described in said deed

for all of the parties hereto, when said John J.

Meyer, escrow holder, shall immediately take the said

deed from escrow and record the same in the Cape

Kome Recording Office, Nome, Alaska, at the expense

and for the benefit of all the parties hereto.

Second. That when said premises are mined and

operated by all of the parties hereto, the majority

interests therein shall have the control and deciding

vote of the policy of the mine.

Third. That all expenses and liabilities accruing

from the working and operating of the said mine,

or otherwise, from this date shall be borne and shared

according to the respective interests of each of the

parties hereto, as sho^ni by the inter partes deed

above referred to, and all profits accruing from the

mining and operating of said claim shall be shared

according to the respective interests as in said deed

contained.

Fourth. That in the event any suits or litigation

shall after the date hereof be commenced against

the parties hereto, or any of them, with reference

to the ground in controversy and the subject matter

of this agreement, the parties hereto shall furnish

their respective attorneys to defend said actions or

suits, and shall bear such other expense and liability

incident thereto according to their respective inter-

ests as hereinbefore set forth.
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IN WITNESS WHEEEOF, the parties hereto

have hereunto set their hands and seals in triplicate

the day and year first above written.

J. J. CHAMBERS. [Seal]

OTTO HALLA. [Seal]

B. SCHWAEZ. [Seal]

JOSEPH HAMMEE. [Seal]

Signed, sealed and delivered in the presence of

:

MABEL SEAEL.
A. J. BEUNEE.

Exhibit **B" [to Affidavit of J. J. Chambers].

THIS INDENTUEE, made this 18th day of June,

A. D. 1909, by and between J. J. Chambers, of Nome,

Alaska, party of the first part, and OTTO HA]:.LA,

B. SCHWAEZ and JOSEPH HAMMEE, also all

of Nome, Alaska, parties of the second part,

WITNESSETH:
THAT, WHEEEAS, the party of the first part

claims the ownership and possession of the herein-

after described premises as a part and portion of

the Bon Voyage Placer Mining Claim, situated about

three and one-half (3 1/2) miles north-easterly from

the Town of Nome, Cape Nome Mining District,

Alaska; and

WHEEEAS the parties of the second part also

claim to be the owners and entitled to the possession

of the said premises as hereinafter descril^ed as a part

and portion of that certain placer claim known as

the Golden Bull Placer Mining Claim, situated in the

same locality; and

WHEEEAS, it is the desire, purpose and inten-

tion of the jDarties hereto to settle the controversy
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over the title to the conflicting premises hereinafter

described;

THEREFORE, for and in consideration of the
sum of one ($1.00) dollar, and other good and valu-
able considerations paid by each party hereto to the
other, the receipt whereof is hereby acknowledged,
each party hereto has granted, bargained, sold, re-
mised, released and forever quit-claimed, and by
these presents does grant, bargain, sell, remise, re-
lease and forever quitclaim unto the other party
hereto, and to their heirs and assigns the following
interests in said premises hereinafter described, re-
spectively :

To the said party of the first part, J. J. Chambers,
an undivided four-sixteenths (4/16) interest;

To the said Otto Halla, one of the parties of the
second part an undivided six-sixteenths (6/16) in-

terest
;

To the said B. Schwarz, one of the said parties
of the second part an undivided three-sixteentlis

(3/16) interest; and

To the said Joseph Hammer, the other party of

the second part an undivided three-sixteenths (3/16)
interest.

Said conflicting premises of said two claims in-

tended to be conveyed by this instrument being more
accurately described by metes and bounds as follows,

to wit:

Commencing at the northeast corner of what is

known as the Golden Bull placer mining claim;

thence running by magnetic courses S. 27° 15' E. 630

feet; thence S. 45° 00' W. 695 feet; thence N. 27°
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3(y W. 495 feet; thence N. 35° 10' E. 747 feet to the

place of beginning, containing about 8.55 acres.

It being the purpose and intention of the parties

to this conveyance to place the title to the said con-

flicting area of said two claims above described, in

the parties hereto, in the interests above respectively

set forth.

TOGETHER with all the rights, privileges and

franchises thereto incident, appendant or appurte-

nant, or therewith usually had and enjoyed, and also

all and singular the tenements hereditaments and

appurtenances thereunto belonging or in anjrwise ap-

pertaining, and the rents, issues and profits thereof

;

and, also all the estate, right, title, interest, property,

possession, claim and demand whatsoever as well in

law as in equity, of the said parties as herein ex-

pressed, of, in or to the said premises and every part

and parcel thereof, with the appurtenances.

TO HAVE AND TO HOLD all and singular the

said premises together with the appurtenances and

privileges thereunto incident, unto the said parties

as herein expressed, and to their heirs and assigns

forever.

IN WITNESS WHEREOF the said parties

hereto have hereunto set their hands and seals this

18th day of June, A. D. 1909.

J. J. CHAMBERS. [Seal]

OTTO HALLA. [Seal]

B. SCHWARZ. [Seal]

JOSEPH HAMMER. [Seal]

Signed, sealed and delivered in the presence of

:

MABEL SEARL.
A. J. BRUNER.
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United States of America,

District of Alaska,—ss.

This is to certify that on this 18th day of June, A.
D. 1909, before me, the undersigned, a notary public
in and for the District of Alaska, appeared the
within named J. J. Chambers, Otto Hall a, B.
Schwarz, and Joseph Hammer personally known to
me to be the identical persons named in and who
executed the foregoing instrument, and acknowl-
edged to me that they executed the same freely and
voluntarily for the uses and purposes therein men-
tioned.

In witness whereof, I have hereunto set my hand
and affixed my official seal the day and year in this
certificate above written.

[Notarial Seal] MABEL SEARL,
N-otary Public in and for the District of Alaska, re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGEES et al.,

Plaintiffs,

vs.

OTTO HALLA et al..

Defendants.
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Affidavit of William A. Gilmore [Dated July 2,

1909].

United States of America,

District of Alaslia,—ss.

WILLIAM A. GILMORE, being first duly sworn,

deposes and says:
„ , . t t Pham

That he is attorney for the defendant, J. J. Cham-

bers, and has been one of his attorneys in a of the

litigation arising out of his ownership m the Bon

Voyage placer claim

;

That affiant has read the complaint in the above

entitled action and the affidavits filed by the plam-

tiffs therewith. , . -i
• .

That affiant is named as a defendant m this ac-

tion Affiant disclaims any rigbt, title or ownership

in the controverted premises, or any interest m the

same, other than contingent attorney's fees for said

defendant Chambers.
^

Replying to the allegations in said complamt and

affidavits that affiant, as the attorney for said J. J-

Chambers, conspired and collnded with Otto Halla,

Joseph Hammer and B. Schwarz and their attor-

neys, Messrs. Elwood Bruner and J. Allison Bruner,

affiant denies each and every allegation thereof, and

the whole of said allegations, and denies that lie ever

conspired, colluded or agreed in any manner what-

ever with the said attorneys, Elwood Bruner and J.

Allison Bruner, to file or conduct the suit of J. J.

Chambers, plaintiff, vs. Charles V. LaFarge et al,

defendants, in the above-entitled court. Affiant al-
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leges the fact to be that he was employed by the plain-
tiff, J. J. Chambers, in said suit, and prepared the
said case and filed the same without the knowledge
or consent of said attorneys for Halla, Hammer and
Schwarz; that affiant filed said suit in good faith,

believing that the said plaintiff, J. J. Chambers, was
the owner of an interest in the controverted ground,
and knowing that said Chambers had a valid and
subsisting judgment for possession of an undivided
one-half of the said ground, and affiant conducted
said application for an injunction in said case with
the assistance of Parke Godwin, his associate, w^ith-

out conspiracy, arrangement or agreement of any
kind or character whatever with said Halla, Ham-
mer and Schwarz, or their attorneys, J. Allisou
Bruuer and Elwood Bruner.

That affiant has dictated and read the affidavit of
J. J. Chambers filed herewith with reference to

the settlement between said Halla, Hammer and
Schwarz, and said J. J. Chambers, and knows the
facts stated in said affidavit to be the truth; that untH
between the hours of nine o'clock and twelve o'clock
on the evening of June 18th, 1909, when the said
agreement and deed set forth in said Chambers' affi-

davit were executed, there never was any arrange-
ment or agreement of any kind or character exist-
ing between the said HaUa, Hammer and Schwarz,
or their attorneys, and the said J. J. Chambers,
affiant and said Parke Godwin.
That the statements set forth in said complaint

and affidavits filed on behalf of the plaintiffs in this
action, alleging conspiracy between said parties is
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utterly and absolutely false in every particular, as

is also the alleged conspiracy, to take riotous posses-

sion of the said ground as no such possession was ever

contemplated by the parties to affiant's knowledge.

WILLIAM A. GILMOEE.

Subscribed and sworn to before me this 2d day of

July, 1909.

[Notarial Seal] MABEL SEARL,

Notary Public in and for the District of Alaska, at

Nome.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS et al.,
Plaintiffs,

vs.

OTTO HALLA et ah,
Defendants.

Affidavit of Parke Godwin [Dated July 3, 1909].

United States of America,

District of Alaska,—ss.

Parke Godwin, being first duly sworn, deposes and

says: ^ ^, ,

That he has read the affidavits of J. J. Chambers

and William A. Gilmore filed herewith, and is fa-

miliar with most of the facts therein stated, and

particularly the facts with reference to the conduct

of the suit entitled J. J. Chambers, plaintiff, vs.

Charles V. LaFarge et al, defendants, and the hear-

ing on application for the injunction in said case;

that affiant took part in the conduct of said proceed-
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ings and knows that the allegations set forth in the

complaint and affidavits filed on behalf of the plain-

tiffs in this action, are utterly and absolutely false

in every particular; that there never was any con-

spiracy or agreement or arrangement of any kind or

character between the owners of the Golden Bull

claim and J. J. Chambers, an owner of the Bon
Voyage claim, prior to the evening of the 18th of

June, 1909, when the deed and agreement mentioned

in the affidavit of said Chambers were executed be-

tween the parties.

That the statements in the said complaint and

affidavits of the plaintiffs in this action, that the

defendants intended to take forcible and riotous

possession of the controverted ground, are utterly

false as no such possession was contemplated by the

parties to affiant's knowledge.

Tha t affiant was one of the attorneys for the plain-

tiff, J. J. Chambers, in said suit of J. J. Chambers,

plaintiff, vs. Charles V. LaFarge et al, defendants,

and 1 ook part in the hearing for said injunction, and

knoT^s that there was no conspiracy or collusion in

any form or manner whatever between attorneys

Elwood Bruner and J. Allison Bruner for Halla,

Hauuner and Schwarz, and affiant and said William

A. (jilmore, attorneys for said Chambers,

J^ffiant believes that said statements were inter-

jecl;ed in the complaint and affidavits for the pur-

pofj'e of trying to prejudice the Court against the

defendants in this action, in favor of granting the

injunction prayed for by them.

PAEKE GODWIN.
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Subscribed and sworn to before me this 3d day of

July, 1909.

[Notarial Seal] WILLIAM A. GILMOEE,

Notary Public in and for the District of Ala*«ka, at

Nome.

[Endorsed] : No. 2065. In the District Court, Dis-

trict of Alaska, Second Division. W. J. Rogers et

al., Plaintiffs, vs. Otto Halla et al., Defendants. Piled

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 3, 1909. Jno. H.

Dunn, Clerk. By ,
Deputy.

And thereupon plaintiffs read in evidence Reply

Affidavits of Albert Fink, Lawrence Kerr and P. R.

Cowden as follows:

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2065.

W. J. ROGERS et al.,

Plaintiffs,

vs.

OTTO HALLA et al..

Defendants.

Affidavit [of Albert Fink, Dated July 25, 1909].

United States of America,

District of Alaska,—ss.

Albert Pink, being first duly sworn, on his oath

deposes and says

:

That he is one of the plaintiffs in the above-en-

titled suit. Replying to the affidavits of the de-

fendants filed upon the order to show cause why an
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injunction pendente lite should not issue, in which,

said affidavits, defendants and their attorneys allege

that there was no conspiracy or collusion between the

defendants Halla, Hammer and Schwarz and their

attorneys Elwood and Allison Bruner, and J. J.

Chambers and his attorney W. A. Gilmore, affiant

says:

That the defendants Halla, Hammer and Schwarz,

and their attorneys Elwood and Allison Bruner, did

everything in their power to secure an injunction for

J. J. Chambers in the action brought by J. J. Cham-
bers on the 2d day of Jime, 1909, in which said ac-

tion the said Chambers applied for an injunction en-

joining Halla and his lessees from mining or operat-

ing upon the Golden Bull, in this to wit: The said

Elwood Bruner appeared in said action in behalf of

his clients Halla, Hammer and Schwarz, and made
an argument to the Court in said matter of the ap-

plication for an injunction, in which said argiunent

he (the said Bruner) urged upon the Court that the

injunction be granted ; also the said Allison Bruner
and Elwood Bruner assisted the defendant J. J.

Chambers in procuring the injunction bond in the

smn of $25,000.00, which the said Chambers could

not have procured save and except through the

efforts of the said defendants Halla, Hammer and
Schwarz and their attorneys.. That this is conclu-

sively shown by the fact that each of the sureties

on the injunction bond went upon said bond as the

friend of Halla, Hammer and Schwarz, and under
the belief that they were protecting the interests of

said Halla, Hammer and Schwarz, and some of them
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at the special request and instance of tlie Bruners;

that the sureties on the injunction bond made by

Chambers in the case aforesaid, were W. J. Rowe,

J. S. Mcintosh, William A. McManum, and John

Meyer.

That the said W. J. Rowe was a bondsman for the

defendants Halla, Hammer and Schwarz in their

supersedeas bond in the sum of $25,000.00, made by

them to supersede the judgment obtained against

them by their lessees, and the said W. J. Rowe told

affiant in Nome, only two days ago that he had signed

said bond for Chambers at the instance and request

of Gilmore, upon the express promise by Gilmore

that he would be indemnified by Otto Halla.

That affiant is informed and believes, and there-

fore alleges, that the said McManus signed the said

bond at the special instance and request of the Bru-

ners and out of friendship for Halla, Hammer and

Schwarz.

That the said John Meyer is the employer of the

defendant Hammer, and affiant is informed and be-

lieves, and therefore alleges, that the said Meyer

signed the said bond at the special instance and re-

quest of the defendant, Hammer.

That affiant is informed and believes, and there-

fore alleges, that the said J. S. Mcintosh signed said

bond at the special instance and request of the Bru-

ners, upon their guarantee of indemnity by Halla,

Hammer and Schwarz. That the said Mcintosh had

practically no acquaintance whatsoever with J. J.

Chambers and simjjly signed said bond as aforesaid,

as the friend of B. Schwarz, under assurance that in
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making said bond he was protecting the interests of

Schwarz.

That except for collusive assistance rendered, the

said defendant, J. J. Chambers, would not have been

able to make said bond, and the injunction in said

case would not have issued.

Affiant further says that he is informed and be-

lieves and therefore alleges, that on or about the

16th day of May, 1909, the matter of telegraphing

the mandates in the case of Waskey v. Hammer and

Halla V. Cowden and others, was raised in the Cir-

cuit Court of Appeals in San Francisco, and that the

defendants, Halla and Schwarz, who were present at

said time, fearing that said mandates would be forth-

with sent to Nome by telegraph, in order to further

harass their lessees and impede their operations, and

further keep them out of possession of the premises

until the alleged expiration of their lease on the 1st

day of July, 1909, telegraphed their attorney El-

wood Bruner, instructing the said Bruner to forth-

with execute a lease upon the Golden Bull to one

Charles Webb, as more fully appears in their affi-

davits herein filed..

And further affiant saith not.

ALBERT FINK.
Subscribed and sworn to before me, this 25th day

of July, 1909.

THOS. E. WHITE,
Notary Public for Alaska, Residing at Nome.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 2065.

W. J. ROGEES et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit [of Lawrence Kerr, Dated July 5, 1905].

United States of America,

District of Alaska,—ss.

Lawrence Kerr, being first duly sworn, on his oath,

deposes and says:

I am a notary public, and also a stenographer, and

took down in shorthand and afterwards transcribed

to longhand, the depositions of Otto Halla, W. A.

Gilmore and Elwood Bruner, in the above-entitled

suit; that among other things, the said Otto Halla

testified as follows:

My name is Otto Halla. I am one of the defend-

ants in the above-entitled suit. I sent a telegram to

Mr. Bruner, instructing him to give a lay on the

Golden Bull to Charlie "Webb. This was some time

in May, prior to the hearing of the case in San Fran-

cisco. I instructed Mr, Bruner that Mr. Bruner

should use his own personal judgment if the lease

w^ould be given. If the lease should not seem proper

to him, he should not give it. I only telegraphed to

Mr. Bruner once the decision of the Circuit Court

of Appeals, and thought it likely the mandate would
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be telegraphed to Nome. Of course I may have used

words in that telegram to signify that he should pro-

tect that ground. I know Billy Rowe (meaning W.
J. Rowe). I have promised to protect Mr. Rowe
and indemnify him on the bond that he had signed

for Dr. Chambers. I met Mr. McManus the day

after I arrived in Nome ; that was the 15th of June,.

Mr. McManus told me he went on a bond for me. I

did not understand at that time that he had gone on

a bond for me, but I said if you went on a bond for

me I will protect you. I did not know of any bond

that had been given in these matters because it was

only the 15th of June and I had only just come in

from the outside and did not understand what had

been going on here. I said to him, if you have

gone on any bond for me, I will protect you. I

presume he was referring to the Chambers bond.

Also the said witness testified as follows

:

Q. Did you consider when you made this agree-

ment (referring to the settlement with Chambers on

the 18th of June) that you had settled all your differ-

ences with Chambers ? A. I did.

Q. Then why didn't you put your laymen into

possession and permit them to operate under their

lease? A. I didn't have the mandate.

That said witness W. A. Gilmore testified as fol-

lows :

I cannot say definitely whether or not it was con-

templated at the time of the settlement with Cham-

bers that when Halla and others secured possession

of the Golden Bull Claim, Dr. Chambers would re-

lease his injunction. I cannot say it was so contem-
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plated. It was my impression if it was satisfactory

to the attorneys for the other side to nonsuit as to

these three defendants, we had settled it, in order to

carry out the intent of the agreement, if it would

be necessary as to them, in order to work the prop-

erty. I know Bille Rowe (meaning W. J. Rowe).

I did not tell Billie Rowe that Halla would indem-

nify him. I believe I told him over the telephone

that if he would sign the bond for Dr. Chambers,

I did not think there was the slightest liability. I

did state to him that I contemplated making a settle-

ment with Mr. Halla when he arrived, and that I did

not believe there was the slightest liability on the

bond. I think the Doctor (meaning Chambers) got

McManus and brought him to the office.. I told him

about the same time I told Billie Rowe, that I did

not think there was any liability so far as Halla was

concerned.

Q. Did you secure John Meyer?

A. Well, in a way, yes.

Q. You secured Billie Rowe, did you not?

A. Billie would not sign until Joe Hammer (one

of the defendants) told him that he had no objection

to his going on the bond, and I think I walked down

there to Billie 's office and was in there talking to

Billie when Hammer came in and I had him tell him

personally that he had no objection to his going on

the bond.

Q. You were the one that got Mcintosh to sign

the bond?

A. Yes, I think I went to his house, or phoned

to his house.
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Q. Who was it that suggested Mcintosh ?

A. I could not tell you. I don't know whether

it was the Doctor or whether I heard it from someone

else.

Q. Who else?

A. I don't remember. I told Mcintosh I did not

think Mr. Schwarz would haye any objection to his

signing the bond. I told Mcintosh the same as I

told the other bondsmen, that it was my opinion that

a settlement was going to be made between the Doc-

tor and Halla when he arrived, and that there would

be no liability or objections from Hammer. In fact

I was so sure that a settlement was going to be made

with Halla that it actually took place.

Q. Did you discuss getting these bondsmen with

the Bruners?

A. In a way, just the same as I discussed it with

all the lawyers.

Q. These conversations you had, were prior to the

time the bonds were signed ? A. Yes..

That the defendant, Elwood Bruner testified as

follows

:

My name is Elwood Bruner. I am one of the at-

torneys for the defendants Halla, Hammer, Schwarz

and Chambers. I have not been attorney for Dr.

Chambers until very recently, but I have been attor-

ney for the other gentlemen for ^bout three years.

I remember the lawsuit brought by Dr. Chambers

against Halla, Hammer, LaFarge and others.

Chambers' title was antagonistic to that of my
clients. I appeared in the lawsuit for Halla, Ham-

mer and Schwarz.
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Q. Did you do anything to assist Hammer, Halla

and Schwarz, lessees, in defending the application

for an injunction?

A. I stated my opinion fully in court.

Q. Did you have any conversation with Mr, Ham-
mer on or about the time the bond was signed?

A. Yes.

Q. AVhat was the substance of that conversation?

A. The question as to whether or not he would

be able to obtain the bond, that was what we dis-

cussed.

Q. As attorney for Halla, Hammer and Schw^arz,

did you desire the injunction granted or refused?

A. I do not think that is a question I should an-

swer.

Q. I will ask you to please state if you wished

that injunction refused or granted ?

A. I preferred personally to see it granted. I

had a conversation with Charlie Webb about the

bond. I knew that he was very close to Mr. Halla

and also Mr. Bob Brown, and he was in the office

at the same time. We were doing some business and

talking over some business, and I think I asked Mr.

Brown or Mr. Webb asked him, I do not remember

which, if he was going on the bond. Mr. Gilmore

was in the office present at the time. They said ab-

solutely no, they would not. I suggested to Mr.

Brown that he go on the bond, I was soliciting Mr.

Brown to go on the bond, because I thought it for

the best interests of my clients. I had recently re-

ceived telegrams from Halla to protect the ground



11^. J. Bogers et al. 79

and I considered I was working for tlie interests of

my clients.

Q. You knew that Dr. Chambers was going to

file this suit prior to the time it was filed %

A. Probably about half an hour before it was
filed.

Q. How did you find that out ?

A. I met Gilmore on the way to the Courthouse.

Q. Do you intend to take any other step for legal

possession of the fraction?

A. You will see.

Q. AVhen do you intend to take it?

A. To-morrow we are going to move on the claim

and take possession, to-morrow.

Q. You are going to take possession to-morrow?

A. Yes.

Q. Without process of the Court?

A. Of the fraction.

I was also the notary before whom the deposition

of H. L. Sanford was taken on the 3d day of July,

1909, and took down such deposition in shorthand,

afterwards transcribing the same into longhand.

The said Sanford testified, among other things, that

he was in charge of the Government wireless tele-

graph station, and had under his possession and con-

trol copies of telergams sent and delivered between

Otto Halla, B. Schwarz and their attorneys, Elwood

and Allison Bruner. That said Sanford produced

the following two telegrams from Otto Halla and

B. Schwarz to Elwood Bruner and Charles Webb,

testifying that said copies were correct copies of the

original telegrams purported to have been sent by
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Halla and Schwarz and delivered in the regular

course of business to Webb and Bruner,

"San Francisco, May 16tli, 1909.

Elwood Bruner,

Nome.

You are hereby authorized and instructed to exe-

cute lease Golden Bull to July first nineteen hun-

dred nine to Charles Webb at ninety-five per cent

royalty to us.

OTTO HALLA,
B. SCHWAEZ."

''San Francisco, May 16th, 1909.

Charles to Webb,

Nome.

See Bruners. Protect Golden Bull Dump.
OTTO HALLA."

And further affiant saith not.

LAWRENCE S. KERR.

Subscribed and sworn to before me, this 5th day
of July, 1909.

THOS. R. WHITE,
Notary Public for Alaska, Residing at Nome.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2065.

W. J. ROGERS et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants,
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Affidavit [of F. R. Oowden, Dated July 5, 1909].

United States of America,

District of Alaska,—ss.

F. R. Cowden, being first duly sworn, on his oath

deposes and says:

That he is one of the plaintiffs in the above-en-
titled action;

That on last Saturday, the 3d day of July, 1909,
affiant had a conversation with one William Mc-
Manus, one of the bondsmen on the injunction bond
given by the plaintiff J. J. Chambers, in the case of
Chambers vs. LaFarge, pending in this Court; that
in said conversation the said McManus told affiant,

that he, McManus, would not have signed said bond
but for the fact that J. Allison Bruner and Elwood
Bruner assured him that by signing said bond, he
would be acting for the benefit of Mrs, Elma Mc-
Naught and Otto Halla, and that if he signed the
said bond, Mr. Otto Halla would indemnify him,
either in cash or in good security, for so doing and
against loss thereby when he, said Halla, arrived in
Nome; and that otherwise, and unless he had been
assured by the said Bruners that such indemnity
would be given, he would have refused to sign the
said bond.

F. E. COWDEN.
Subscribed and sworn to before me July 5th, 1909.

THOS. E. WHITE,
Notary Public for Alaska.

[Endorsed] : Filed in the office of the Clerk of
the Dist. Court of Alaska, Second Division at
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^^^,^ ,1909. Jno. H. Dunn, Clerk. By

; Deputy.

And thereupon the defendants introduced in evi-

dence Eeply Affidavits of W. A. GUmore, ^^ m. ^Ic-

Manus and B. Schwarz in the words and figures fol-

lowing :

In the District Court for the District of Alaska.

Second Division.

So. 2065.

^. J. EOGEES et al.,

vs.

OTTO HALLA et al.,

Plaintiffs,

Defendants.

Affidavit of William A. Gilmore [Dated July 5,

1909].

United States of America,

District of Alaska,—ss.

WiUiam A. Gilmore, being first duly sworn, de-

poses and says:

That he has read the reply affidavit of Albert Fmk

served on the defendants this day; that the facts

stated on infoi^mation and belief by the said Fink

with reference to the sureties on the injimction bond

of the plaintiff J. J. Chambers in the suit of Cham-

bers vs. LaFarge et al., were all, or mostly all, made

to the Court at the time of the granting of said in-

junction and in the affidavits read and heard by the

Court; at the time of granting said injimction, the
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said Fink and his associates alleged conspiracy and
collusion on the part of affiant and his client, J. J.

Chambers, with Messrs. Halla, Hammer and
Schwarz, and their attorneys, J. Allison Bruner and
Elwood Bruner ; that plaintiff in said action denied

any acts of collusion in said suit at said time, and the

said bondsmen named in said affidavit of said Fink
were examined before the Court at the time the un-
dertaking was approved, and were interrogated by
the said Fink, who had ample opportunity to develop
any acts of conspiracy or collusion that he now al-

leges existed, had he desired to do so

;

That while affiant was securing the said bondsmen
and trying to secure others to sign the said bond,
after the Court had signified that the injunction or-
der would be granted and had fixed the bond in the
sum of twenty-five thousand dollars, the plaintiffs
in this suit, or several of them, with a large number
of associates, mostly connected with the Nome Bank
& Trust Company, followed affiant around the streets
and in business places of Nome, urging the sureties
not to qualify on the bond, and it was only after
affiant had personally guaranteed the sureties and
had Dr. Chambers execute a trust deed to all his
property to J. J. Cole, Manager of the Miners &
Merchants Bank, as trustee for the bondsmen, was
affiant able to give the said undertaking in said sum
of twenty-five thousand dollars at said time, and
that all of said facts were well known to the said
Fink when he made said affidavit above referred to,

that he had been informed and believed that collu-
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sion existed as to the giving of said bond. That affi-

ant promised all of said sureties on said bond, to wit,

J. J. Meyers, Williams McManus, J. S. Macintosh

and W. J. Rowe that he would personally see that

they were secured and indemnified, and also ex-

pressed the opinion and belief to the said sureties at

the time he induced them to sign the said bond that

he did not believe that there was any liability what-

ever on said undertaking in law, because of the fact

that Waskey and Crabtree had kept the alleged les-

sees of the' Golden Bull out of possession during

nearly the entire term of their lease, and that in said

suit said Albert Fink was claiming under Whittren

and Eadie of the Bon Voyage title, against whom the

plaintiff Chambers had a valid and subsisting judg-

ment for the possession of the ground, and further

assured the said sureties on said undertaking that it

was the belief of affiant that he would effect a settle-

ment with Otto Halla and his associates when they

arrived on the first fleet of steamers.

That the furnishing of said undertaking and the

securing of the same was ahnost solely due to the

efforts of affiant, owing to the onslaught made on

affiant by said Fink and his satellites, whom he di-

rected to discourage all of the sureties secured by

affiant to said undertaking.

WILLIAM A. GILMOEE.

Subscribed and sworn to before me this 5th day of

July, 1909.

[Notarial Seal] MABEL SEARL,

Notary Public, Dist. of Alaska.
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[Endorsed] : Filed iu the office of the Clerk of

thig Dist. Court of Alaska, Second Division, at

Nome. July 5th, 1909. Jno. H. Dunn, Clerk. By
r, Deputy.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS et al..

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit of William McManus [Dated July 5,

1909].

United States of America,

District of Alaska,—ss.

William McManus, being first duly sworn, deposes

and says:

That he is the McManus named in the affidavit of

Albert Fink, and one of the sureties on the under-

taking given by J. J. Chambers in the case of Cham-

bers vs. LaFarge et al. That the first person that

ever spoke to him about becoming a surety on said

undertaking was the plaintiff in said suit. Dr. J. J.

Chambers; that said Chambers asked affiant to go

on his undertaking the day affiant signed the same,

in front of Crowley and Porter's store, on Steadman

Avenue, and affiant accompanied said Chambers to

his attorney's office, William A. Gilmore, where affi-

ant was informed what kind of an undertaking he

was required to sign and who the parties were.
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Affiant stated to the said Gilmore and Chambers

that he was willing to sign said undertaking if it did

not conflict or injure Mrs. Elma McNaught, as she

was a particularly intimate friend of affiant's wife;

that said Gilmore said the best way to find that out

was to call Mrs. McNaught up and said Gilmore went

to the telephone and called her up over the long dis-

tance telephone at Eainbow Station on the third

beach line; that when affiant asked said Mrs. Mc-

Naught if his signing Chambers' bond would injure

her she said it would not do her any harm; where-

upon affiant signed the said undertaking with the

specified understanding and agreement with said

Chambers that the said Chambers should execute a

trust deed and under the promise of the said Gil-

more that affiant should be fully indemnified and lose

nothing by signing said undertaking; that said

Chambers, Gilmore and Mrs. McNaught were the

only persons that affiant ever talked to or spoke to

about the said undertaking until after he had signed

the same.

Affiant has heard read the affidavit of F. R. Cow-

den with reference to the conversation had with affi-

ant on last Saturday, the 3d day of July ; that affiant

did state in said conversation that Otto Halla had

promised to indemnify affiant against any loss on the

said undertaking, but that said promise was made

by said Otto Halla only about two days before last

Saturday, on or about the 1st day of July ; and affi-

ant denies that he ever told the said Cowden that he

would not have signed the said bond but for the fact
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that J. Allison Bruner and Elwoocl Bruner assured

him that by signing said undertaking he would be

acting for the benefit of said Mrs. McNaught; that

said statements are absolutely false because affiant

had never talked with J. Allison Bruner and Elwood

Bruner until long after he had signed the bond.

Affiant has no interest whatever in the result of

this action.

WM. McMANUS.

Subscribed and sworn to before me this 5th day of

July, 1909.

[Notarial Seal] MABEL SEARL,

Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit of B. Schwarz [Dated July 5, 1909].

United States of America,

District of Alaska,—ss.

B. Schwarz, being first duly sworn, deposes and

says

:

In addition to the affidavit which I have hereto-

fore made in the matter now before the Court, I state

that Mr. W. H. Metson, representing himself to be

the leading attorney for the plaintiffs in error in
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tlie ease of Frank H. Waskey et al. vs. Joseph Ham-
mer et al., in the Circuit Court of Appeals for the

Ninth Circuit, came to me to make a statement of

the differences existing between said Waskey and

Crabtree, and my co-owners and codefendants, Otto

Halla and Joseph Hammer, on or about the 16th day

of May, in the city of San Francisco, California.

Mr. Metson exhibited to me a copy of a telegram

which had been received by him on or about that

date, from the city of Nome, Alaska, and permitted

me to make a copy of the telegram, which was in

words and figures as follows:

"Would be willing make agreement with Halla

et al. Would suggest Halla hold back Halla man-

date until after July 1st and execute new lease to

Andy Anderson, Fleming or other suitable—who will

act for Waskey. If possible try to make every en-

deavor hold back mandate. Leave it to your dis-

cretion. Try to protect Waskey Crabtree.

FINK-ORTON."
B. SCHWARZ.

Subscribed and sworn to before me this 5th day of

July, 1909.

[Notarial Seal] MABEL SEARL,
Notary Public, Dist. of Alaska.

[Endorsed] : Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at

Nome. Jul. 5th, 1909. Jno. H. Dunn, Clerk. By
, Deputy.

The foregoing was all the evidence introduced at

the hearing of said ot-der to show cause, and there-

upon, on the 10th day of July, 1909, the above-en-
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titled court granted said injunction pendente lite and

made and intered herein an order in words and

figures as follows

:

In the District Court for the District of Alaska,

Second Division.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA-
FARGE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELAVOOD BRUNER, J. AL-
LISON BRUNER, J. J. CHAMBERS and

W. A. GILMORE,
Defendants.

Order [Enjoining and Restraining Defendants, etc.]

The order to show cause in the above-entitled ac-

tion directing the defendants in said action to show

cause why an injunction pendente lite should not be

issued, having been heard by the above-entitled Court

at the time fixed in the said order and continuance

thereof regularly had, and the Court having heard

the evidence offered by the respective parties and
the arguments of counsel, and it appearing that the

plaintiffs are entitled to an injunction pendente lite

as hereinafter ordered;
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It is now by the Court ordered, that the defend-

ants in the above-entitled action be, aild they are,

hereby enjoined and restrained pending the term-

ination of this action and until the further order of

the Court from in any wise whatsoever interfering

with or molesting plaintiffs in their quiet and peace-

able possession of the premises described in the com-

plaint as the Golden Bull Mining claim, situated in

the Cape Nome Recording District, District of

Alaska.

It is further ordered, however, that the plaintiffs

in order that the rights of the defendants may be pro-

tected, desist from mining or extracting any gold

or gold-dust from said premises while this injunc-

tion is in force, and until the further order of the

Court; and also that plaintiffs give an undertak-

ing, conditioned according to law, in the sum of

$12,000.00, to be approved by this court, whereupon

this injunction shall immediately take effect.

ALFEED S. MOORE,
Judge.

[Endorsed] : Filed in the office of the Clerk of

the District Court of Alaska, Second Division, at

Nome. July 10, 1909. Jno. H. Dunn, Clerk. By
, Deputy.

To the making, signing and filing of said order,

defendants duly excepted, which exception was al-

lowed by the Court.
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[Prayer for Settlement of Bill of Exceptions.]

Wherefore, defendants pray the foregoing to be

settled aiid allowed herein as their Bill of Excep-

tions on said order granting an injunction pendente

Hte.

ELWOOD BRUNER,
J. ALLISON BRUNER,
WM. A. GILMORE,
PARKE GODWIN,
Attorneys for Defendants.

[Order of Service of Bill of Exceptions.]

The foregoing Bill of Exceptions having been

served, filed and presented for settlement within the

time allowed by law, and being full, true and cor-

rect, is hereby settled and allowed.

Done at Nome, Alaska, this 31st day of July, A. D.

1909.

ALFRED S. MOORE,
District Judge.

[Admission of Service of Bill of Exceptions.]

United States of America,

District of Alaska,—ss.

Due service of the within Bill of Exceptions is

hereby accepted in the District of Alaska, this 19th

day of July, 1909, by receiving a duly certified copy

of the same.

ALBERT FINK,
Of Attorneys for Plaintiffs.

[Endorsed] : No. 2065. In the District Court,

District of Alaska, Second Division. W. J. Rogers
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et al., Plaintiffs, vs. Otto Halla et al., Defendants.

Bill of Exceptions. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jul. 19, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Bruner, J. Allison

Bruner, W. A. Gilmore, Parke Godwin, Attorneys

for Defendants. Nome Alaska, McB. Eefiled in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 31, 1909. Jno. H.
Dunn, Clerk. By , Deputy.

[Order Overruling Demurrer to Complaint, etc.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1909, Term begun

and held at the Town of Nome in said District

and Division, January 11, 1909.

Monday, August 9, 1909, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride. Deputy Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#2065.

ROGERS et al.

vs.

HALLA et al.
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The demurrer to complaint was argued by Elwood
Bruner and W. A. Gilmore for and by Albert Fink

and Thos. R. Shepard, contra, after which the de-

murrer was overruled, counsel for defendants being

given twenty days to answer.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA
FARGE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. AL-
LISON BRUNER, J. J. CHAMBERS and

W. A. GILMORE,
Defendants.

Assignment of Errors.

Come now Otto Halla, Joseph Hammer, B.

Schwarz, Elwood Bruner, J. Allison Bruner, J. J.

Chambers, and W. A. Gihnore, the defendants in the

above-entitled action, and assign the following errors

as having been committed by the above-entitled court

in making and entering hereon on July 10th, 1909,
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the Order of Injunction pendente lite, on wMcli said

errors the said defendants intend to and do rely on

their appeal from said order to the United States

Circuit Court of Appeals for the Ninth Circuit.

1.

The Court erred in enjoining and restraining the

defendants from in anywise whatsoever interfering

with or molesting plaintiffs in their quiet and peace-

able possession of the premises described in the com-

plaint.

a. For the reason that it afarmatively appears

from the face of the complaint, that on the 1st day

of July, 1909, and prior to the signing of said order

the rights of plaintiffs in and about said premises

had ceased and terminated.

b. The complaint does not state sufficient or any

facts entitling plaintiffs to equitable relief.

c. The complaint not stating facts entitling plain-

tiffs to equitable relief, therein fails to state facts

sufficient to constitute a cause of action and the ac-

tion therefore must be dismissed.

d. That it affirmatively appears from the com-

plaint that the plaintiffs are trespassers on the prem-

ises described in the complaint, and are not entitled

to equitable relief.

e. That it appears from the complaint that the

plaintiffs, have a full, complete and adequate remedy

at law, in an action upon the bonds set forth in the

complaint, and in an action for damages.

2.

The Court erred in making and entering said order

of injunction, for the reason that the Court has no
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jurisdiction of the subject of the action,—all and
every right of the plaintiffs in the premises in con-
troversy having ceased and terminated prior to the
making and signing of said injunction order.

3.

The Court erred in making and entering said order
of injunction for the reason that the complaint does
not state facts sufficient to constitute a cause of ac-
tion against the defendants, or either of them, for
the reason that it appears upon the face of the com-
plaint that the alleged rights of the plaintiffs are
derived from a certain lease set out in full and made
a part of said complaint, from which lease it appears
that the rights of the plaintiffs under said lease ex-

pired at midnight on the 30th day of June, 1909 ; and
that it appears therefrom that neither an action at

law, nor a suit in equity is therein stated; and that

the said lease did not convey to the plaintiffs any
estate in the said premises : That it appears from the

said lease that the plaintiffs had a chattel interest

only, and had not a conveyance of the premises in

controversy or the minerals therein contained.

4.

The Court erred in making said order of injunc-

tion, for the reason that it affirmatively appears from
the complaint that the plaintiffs have no right, title

or interest of any kind or nature whatsoever in the

premises in controversy.

5.

Therefore, said defendants pray that said order of
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injunction be reversed and they be restored to ^}1

things they have lost thereby.

ELWOOD BRUNER,
J. ALLISON BRUNER,
WM. A. GILMORE,
Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within Assignment of Errors is

hereby accepted in the District of Alaska this 10th

day of August, 1909, by receiving a duly certified

copy of the same.

ALBERT FINK,
Of Attorneys for Plaintiff.

[Endorsed] : No. 2065. In the District Court, Dis-

trict of Alaska, Second Division. W. J. Rogers et

al., Plaintiffs, vs. Otto Halla et al., Defendants.

Assignment of Errors. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Aug. 11, 1909. Jno. H. Dunn,

Clerk. By , Deputy. Elwood Bruner,

J. Allison Bruner, W. A. Gilmore, Park Godwin,

Attorney for Defendants, Nome, Alaska, McB.
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In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA
FAROE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. AL-
LISON BRUNER, J. J. CHAMBERS and
W. A. GILMORE,

Defendants.

Petition for and Order Allowing Appeal.

The defendants Otto Halla, Joseph Hammer, B.
Schwarz, Elwood Bruner, J. Allison Bruner, J. J.

Chambers and W. A. Gilmore, feeling themselves ag-

grieved by certain interlocutory order of injunction

pendente lite made, entered and filed in the above-

entitled action, on the 10th day of July, 1909, enjoin-

ing and restraining the defendants, from in any wise
whatsoever interfering with or molesting plaintiffs

in their quiet and peaceable possession of the prem-
ises in controversy in this action, hereby appeal from
said interlocutory order of injunction to the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit, and pray that said appeal be allowed.

Dated at Nome, Alaska. Auensi. 11, A. D. 1909.

ELWOOD BEUNEE,
J. ALLISON BEUNER,

WM. A. GILMORE,
Attorneys for Defendants.

The foregoing appeal is hereby allowed the said

defendants Otto Halla, Joseph Hammer, B.

Schwarz, Elwood Bruner, J. Allison Bruner, J. J.

Chambers and W. A. Gilmore to give bond for costs

in the sum of Two Hundred and Fifty Dollars to be

approved by the undersigned.

Dated Nome, Alaska, August 11, 1909.

ALFEED S. MOOEE,

Judge of the District Court, District of Alaska, Sec-

ond Division.

Service admitted August 11, A. D. 1909.

ALFEED S. MOOEE,

Of Attorneys for Plaintiffs.

[Endorsed] : No. 2065. In the District Court, Dis-

trict of Alaska, Second Division. W. J. Eogers

et al. Plaintiffs, vs. Otto Halla et al.. Defendants.

Petition for and Order Allowing Appeal. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Aug. 11, 1909. Jno. H.

Dunn, Clerk. By , Deputy. Elwood

Bruner, J. Allison Bruner, W. A. Gilmore, Attor-

neys for defendants. Nome, Alaska. McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-
ners Under the Firm Name and Style of tlie

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.
DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA
FARGE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. AL-
LISON BRUNER, J. J. CHAMBERS and
W. A. GILMORE,

Defendants.

Bond on Appeal.

Know All Men by These Presents: That we. Otto
Halla, Joseph Hammer, B. Schwarz, Elwood Brmier,
J. Allison Bruner, J. J. Chambers and W. A. Gil-

more, as principals, and F. J. Kolash and Geo. R.
Williams as sureties, are held and firmly bound unto
W. J. Rogers and Albert Fink as copartners under
the firm name and style of the Golden Bull Mining
Company, and F. R. Cowden, G. T. Snowden, C. A.
Densmore, H. H. Davies, Leo Loewenherz, E. E.
Chilberg, C. V. LaFarge and Ira D. Orton, plaintiffs

in the above-entitled action, in the sum of Two Hun-
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dred and Fifty Dollars, for the payment of which

well and truly to be made, we bind ourselves, our,

and each of our heirs, executors, administrators and

assigns firmly by these presents.

Sealed with our seals and dated this 11th day of

August, A. D. 1909.

Whereas, lately at a session of the United States

District Court, for the District of Alaska, Second

Division, in an action pending in said court between

W. J. Rogers and Albert Fink, as copartners under

the firm name and style of the Golden Bull Mining

Company, and F. R. Cowden, G. T. Snowden, C. A.

Densmore, H. H. Davies, Leo Loewenherz, E. E.

Chilberg, C. V. LaFarge and Ira D. Orton, plaintiffs,

and Otto Halla, Joseph Hammer, B. Schwarz, El-

w^ood Bruner, J. Allison Bruner, J. J. Chambers

and W. A. Gilmore, defendants, an injunction pen-

dente lite was, on the 10th day of July, 1909, made

and entered in favor of the said plaintiffs and

against said defendants, enjoining the said defend-

ants from certain acts, therein particularly specified,

and said defendants having obtained from said Dis-

trict Court an order allowing an appeal from said

injunction, and the order granting same, to the

United States Circuit Court of Appeals for the

Ninth Circuit, and the Citation directed to said

plaintiffs is about to be issued.

Now, therefore, the condition of the above applica-

tion is such, that if the said Otto Halla, Joseph

Hammer, B. Schwarz, Elwood Bruner, J. Allison

Bruner, J. J. Chambers and W. A. Gilmore shall
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prosecute their said appeal to effect, and answer all

costs, if they fail to make their plea good, then this

obligation to be void, otherwise, it shall remain in

full force and effect.

OTTO HALLA,
JOSEPH HAMMER,
B. SCHWAEZ,

By J. ALLISON BRUNER,
Their Attorney.

ELWOOD BRUNER,
J. ALLISON BRUNER,
J. J. CHAMBERS,

By WILLIAM A. GILMORE,
His Atty.

WILLIAM A. GILMORE,
Principals.

F. J. KOLASH,
GEO. R. WILLIAMS,

Sureties.

United States of America,

District of Alaska,—ss.

E. J. Kolash and Geo. R. Williams, being first

duly sworn, each deposes and says

:

That he is one of the sureties to the foregoing

bond ; that he is worth the sum of Two Hundred and
Fifty Dollars over and above all debts and liabilities

and exclusive of property exempt from execution.

F. J. KOLASH,
GEO. R. WILLIAMS,
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Subscribed and sworn to before me tliis lltli day

of August, A. D. 1909.

[Notary Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska Re-

siding at Nome.

The foregoing bond, presented and filed in open

court this 11th day of August, A. D. 1909, is hereby

approved.

ALFEED S. MOOEE,
Judge of the District Court, District of Alaska,

Second Division.

[Endorsed] : No. 2065. In the District Court,

District of Alaska, Second Division. W. J. Rogers

et al.. Plaintiffs, vs. Otto Halla et ah. Defendants.

Bond on Appeal. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Aug. 11, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Bruner, J. Allison

Bruner, W. A. Gilmore, Attorneys for Defendants.

Nome, Alaska. McB.

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS et al.,

vs.

OTTO HALLA et al..

Plaintiffs,

Defendants.
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Order Enlarging Time to Docket and File Tran-

script on Appeal.

Good cause appearing therefor, it is hereby or-

dered that the time for filing and docketing the

Transcript on Appeal in the above-entitled cause,

in the office of the Clerk of the Circuit Court of Ap-

peals, Ninth Circuit, be, and hereby is extended to

and including the 1st day of October, A. D. 1909.

Dated, Nome, August 11, 1909.

ALFEED S. MOORE,
District Judge.

[Endorsed] : No. 2065. In the District Court Dis-

trict of Alaska, Second Division. W. J. Rogers et al.,

Plaintiffs, vs. Otto Halla et al., Defendants. Order

Enlarging Time to Docket and File Transcript on

Appeal. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Aug.

11, 1909. Jno. H. Dunn, Clerk. By , De-

puty. Elwood Bruner, J. Allison Bruner, W. A.

Gilmore, Attorneys for defendants. Nome, Alaska.

McB.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

Cause No. 2065.

W.J. ROGERS etals..

Plaintiffs,

vs.

OTTO HALLA et als.

Defendants.
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Praecipe [for Transcript of Record].

To tlie Clerk of the Above-entitled Court:

you will please make and certify transcript on

appeal from injunctional order,—consisting of bill

of exceptions and appeal papers.

J. ALLISON BRUNER,
Of Attys. for Defendants.

NOTICE.—Attorneys will please indorse their

own filings. Rule 47.

[Endorsed] : Cause No. 2065. District Court, Dis-

trict of Alaska, Second Division. W. J. Rodgers et

als., Plaintiffs, vs. Otto Halla et als., Defendants.

Praecipe. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Aug.

10, 1909. Jno. H. Dunn, Clerk. By ,

Deputy. McB.
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[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-
ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.
DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA
FAROE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.
SCHWARZ, ELWOOD BRUNER, J. ALLI-
SON BRUNER, J. J. CHAMBERS and W.
A. GILMORE,

Defendants.

CLERK'S CERTIFICATE.
I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Second Division, do hereby
certify that the foregoing typewritten pages, from
1 to 100, both inclusive, are a true and exact trans-

cript of the Bill of Exceptions, Minutes of Court
of Aug. 9, 1909 (Demurrer overruled). Assignment
of Errors, Petition for Appeal and Order Allowing
Appeal, Bond on Appeal, Order Enlarging Time to



106 Otto Hcilla et ah vs.

Docket and File Transcript on Appeal, and Praecipe

for Transcript on Appeal, in the case of W. J.

Eogers, et al., Plaintiffs, vs. Otto Halla, et al., De-

fendants, No. 2065, this Court, and of the whole

thereof, as appears from the records and files in my
of&ce at Nome, Alaska ; and further certify that the

original Citation in the above-entitled cause is at-

tached to this transcript.

Cost of transcript $53.10, paid by J. Allison Bru-

ner, of attorneys for defendants.

In witness whereof, I have hereunto set my hand

and af&xed the seal of said Court this 12th day of

August, A. D. 1909.

[Seal] JOHN H. DUNN,
Clerk.

By Angus McBride,

Deputy Clerk.
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In the District Court for the District of Alaska,

Second Division.

No. 2065.

W. J. ROGERS and ALBERT FINK, as Copart-
ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA
FAROE and IRA D. ORTON,

Plaintiffs,

vs.

OTTO HALLA, JOSEPH HAMMER, B.

SCHWARZ, ELWOOD BRUNER, J. ALLI-
SON BRUNER, J. J. CHAMBERS and W.
A. GILMORE,

Defendants.

Citation on Appeal [Original].

United States of America,

District of Alaska,—ss.

The President of the United States of America, to W.
J. Rogers and Albert Fink, as copartners under

the firm name and style of the Golden Bull Min-
ing Company, and F. R. Cowden, G. T. Snow-
den, C. A. Densmore, H. H. Davies, Leo Loewen-

herz, E. E. Chilberg, C. V. LaFarge and Ira D.

Orton, plaintiffs. Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-
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peals, Ninth Circuit, to be held at the City and

County of San Francisco, State of California, on

the 10th day of September, 1909, pursuant to an ap-

peal filed in the Clerk's office of the District Court,

District of Alaska, Second Division, wherein Otto

Halla, Joseph Hammer, B. Schwarz, Elwood Bruner,

J. Allison Bruner, J. J. Chambers and W. A. Gil-

more are appellants, and you are appellees, to show

cause if any there be wh}^ the interlocutory order of

injunction pendente lite in said appeal mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LEE, Chief Justice of the Supreme Court of the

United States of America, this 11th day of August,

1909, and of the Independence of the United States

the One Hundred and Thirty-fourth.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest: JNO. H. DUNN,
Clerk of the District Court, District of Alaska, Sec-

ond Division.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made
on us and the receipt of a copy thereof admitted this

11th day of August, 1909.

ALBERT FINK,
Of Attorneys for Appellees.



W. J. Rogers et al. 109

[Endorsed] : No. 2065. In the District Court, Dis-
trict of Alaska, Second Division. W. J. Rogers et

al., Plaintiffs, vs. Otto Halla et al.. Defendants. Cita-
tion on Appeal. Elwood Bruner, J. Allison Bruner,
W. A. Gilmore, Attorneys for Defendants. Konie,
Alaska.

[Endorsed]: No. 1764. United States Circuit

Court of Appeals for the Ninth Circuit. Otto Halla,

Joseph Hammer, B. Schwarz, Elwood Bruner, J. Al-
lison Bruner, J. J. Chambers and W. A. Gilmore,
Appellants, vs. W. J. Rogers and Albert Fink, as

Copartners Under the Firm Name and Style of the

Golden Bull Mining Company, and F. R. Cowden,
G. T. Snowden, C. A. Densmore, H. H. Davies, Leo
Loewenherz, E. E. Chilberg, C. V. La Farge and Ira

D. Orton, Appellees. Transcript of Record. Upon
Appeal from the United States District Court for the

District of Alaska, Second Division.

Filed August 27, 1909.

F. D. MONCKTON,
Clerk.

^
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At a stated term to wit, the October term A. D. 1909,

of the United States Circuit Court of Appeals
for the Ninth Circuit, held at the courtroom, in

the City and County of San Francisco, on Tues-

day, the twenty-sixth day of October, in the year

of our Lord one thousand nine hundred and
nine. Present: The Honorable WILLIAM B.

GILBERT, Circuit Judge; Honorable WILL-
IAM W. MORROW, Circuit Jud^e.

No. 1764.

OTTO HALLA et al.,

Appellants,

vs.

W. J. ROGERS et al.,

Appellees.

Order Correcting Record.

Upon reading and filing the stipulation of the

counsel for the respective parties to the above-en-

titled action relative to the exact date of the filing of

the Complaint in the said action, it is hereby ordered

that the said Stipulation be printed, and that a copy

thereof be interpolated in the record and made a part

of said record.
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United States Circuit Court of Appeals, for the

Ninth Circuit.

No. 1764.

OTTO HALLA, JOSEPH HAMMER, B.
SCHWARZ, ELWOOD BRIJNER, J.

ALLISON BRUNER, J. J. CHAMBERS
and W. A. GILMORE,

Appellants,

vs.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Finn Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOE-
WENHERZ, E. E. CHILBERG, C. V. LA
FARGE and IRA D. ORTON,

Appellees.

Stipulation [Eelative to the Date the Complaint was
Filed].

Whereas, there appears to be some uncertainty
in the transcript of record as to the exact date of the
filing of the complaint in the lower court, the file-

marks apparently indicating that the same was filed

on the 3d day of July, 1909, while the order made by
the Hon. A. S. Moore, Judge of the District Court
for the Second Division of Alaska, recites that the

same was filed on the 30th day of June, 1909;

And, Whereas, the actual date of the filing of said

complaint was the said 30th day of June, 1909, said

file-m.arks being the result of a clerical error

;
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It is hereby stipulated by and between tlie counsel

for the respective parties to the above-entitled action

that the 30th day of June was the actual date of the

filing of said complaint.

And it is hereby further stipulated, that the tran-

script of record may be treated and considered as

though the same indicated without any uncertainty

the actual date of said filing as of the 30th day of

June, 1909. All point as to the date of said filing of

said complaint being waived.

And it is hereby farther stipulated that this stipu-

lation shall be printed by the Clerk and inserted in

the transcript of record now on file, and be and be-

come a part thereof.

Dated Oct. 26, 1909.

P. M. BRUNEK (E.) &

ALBERT H. ELLIOT,

Attorneys for Appellants.

CAMPBELL, METSON, DREW, OAT-

MAN & MACKENZIE,
Attorneys for Appellees.

[Endorsed] : Original. No. 1761-. In the United

States Circuit Court of Appeals, Ninth Circuit,

Northern District of California. Otto Halla et al.,

Appellants, vs. W. J. Rogers et al.. Appellees.

Stipulation. Filed October 26, 1909. F. D. Monck-

ton. Clerk.







No. 1764

United States Circuit Court of Appeals
FOR THE NINTH ORCUIT.

OTTO HALLA, JOSEPH HAMMER, B.
SCHWARZ, ELWOOD BRUNER, J. AL~
LISON BRUNER, J. J. CHAMBERS and
W. A. GILMORE,

Appellants,
vs.

W. J. ROGERS and ALBERT PINK, as Copart-

ners Under the Firm Name and Style of the

GOLDEN BULL MINING COMPANY, and
F. R. COWDEN, G. T. SNOWDEN, C. A.
BENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA-
EARGE and IRA D. ORTON,

Appellees.

BRIEF FOR APPELLANTS.

W. A. GiLMORE,

Klwood Bruner,

J. Allison Bruner,

Attorneys for Appellants.

P. M. Bruner,

Of Counsel. -^ « «

COT 131

FiLMEB Bros. Co. Peint, 330 Jackson St.. S. F„ Cau





In the United States Circtiit Court of Appeals, vi

and for the Ninth Circuit.

No. 17(>i.

OTTO ILrVLLA, JOSEPH HxVMMER, B.

SOire^ARZ, ELWOOD BRUXER, J. AL-

LISON BRUXER, J. J. CHAMBERS and

W. A. GILMORE,
Appellants,

YS.

W. J. ROGERS and ALBERT FINK, as Copart-

ners Under the Finn Name and Style of the

GOLDEN BULL MINING COMPANY, and

F. R. COWDEN, G. T. SNOWDEN, C. A.

DENSMORE, H. H. DAVIES, LEO LOEW-
ENHERZ, E. E. CHILBERG, C. V. LA-

FARGE and IRA D. ORTON,
Appellees.

Brief of Appellants.

STATEMENT OF THE CASE.

This action appears to be intended as an action to

quiet title to an alleged leasehold estate, in a certain

placer mine, called the Golden Bull Mining Claim in

the Nome Recording District, in the District of Al-

aska, and for damages. It is based upon a ceriain

lease of said premises, as set forth, hac verba, in the

complaint, and covering the time from the 26th day

of February, 1906, to the 1st day of July, 1909.

The complaint ^as filed and the action commenced

in the District Court of the District of Alaska, Sec-

ond Division, on the 3d day of July, 1909.



Thereafter the defendants filed a demurrer, upon

the grounds:

First. That the Court had no jurisdiction of the

subject of the action;

Second. That plaintiffs had no legal capacity to

sue ; and

Third. That the complaint does not state facts

sufficient to constitute a cause of action:

This demurrer was heard by the Court and over-

ruled. (Trans., p. 93.)

On the 30th day of June, 1909, certain affidavits on

the part of plaintiff, were filed in said District Court

(Trans pp. 2 to 4), and motion made, based on said

affidavit's, and the complaint, (which had not yet been

filed) for an order to show cause, with restraining

clause; which motion was granted by the Court

(Trans., p. 5 and 6), restraining defendants-appel-

lants here-from entering upon the premises in dis-

pute, and requiring them, the said defendants, to

show cause why an injunction pendente lite should

not be granted.

The defendants-appellants here-filed affidavits

in opposition thereto, denying the right to said in-

junction pendente lite. (Trans., pp. 36 to 69.)

The plaintiffs—appeUees here—then filed further

affidavits in support of their motion. (Trans., pp.

70 to 81.)

The defendants then filed counter affidavits, in

denial of the right to said motion for injunction

pendente lite. (Trans., pp. 82-88.)

The motion was heard by the Court, July 5th, to

10th, 1909, and thereupon an injunction pendente lite
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was granted by the Coiii-t, restraining the defend-

ants—appellants here—from in any wise whatsoever

interfering with or molesting plaintiffs—appellees

here—in their quiet and peaceable possession of the

premises described in the complaint, as the said

Golden Bull Mining Claim, pending the termination

of this action.

From the order allowing said interlocutory in-

junction, defendants have appealed to this Honorable

Court, upon the assignment of errors hereinafter set

forth.

ASSIGNIIENT OF EREOES.

1.

The Court erred in enjoining and restraining the

defendants from in anywise whatsoever interfering

with or molesting plaintiffs in their quiet and peace-

able possession of the premises described in the com-

plaint.

a. For the reason that it affirmatively appears

from the face of the complaint, that on the 1st day of

July, 1909, and prior to the signing of said order the

rights of plaintiffs in and about said premises had

ceased and terminated.

b. The complaint does not state sufficient or any

facts entitling plaintiffs to equitable relief.

c. The complaint, not stating facts entitling plain-

tiffs to equitable relief, therein fails to state facts

sufficient to constitute a cause of action and the ac-

tion therefore must be dismissed.

d. That it affirmatively appears from the com-

plaint that the plaintiffs are trespassers on the prem-
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ises described in the complaint, and are not entitled

to equitable relief.

e. Tbat it appears from the complaint that the

plaintiffs have a full, complete and adequate remedy

at law, in an action upon the bonds set forth in the

complaint, and in an action for damages.

2.

The Court erred in making and entering said

order of injunction, for the reason that the Court has

no jurisdiction of the subject of the action—all and

every right of the plaintiffs in the premises in con-

troversy having ceased and terminated prior to the

making and signing of said injunction order.

3.

The Court erred in making and entering said

order of injunction for the reason that the complaint

does not state facts sufficient to constitute a cause of

action against the defendants, or either of them, for

the reason that it appears upon the face of the com-

plaint that the alleged rights of the plaintiffs are de-

rived from a certain lease set out in full and made a

part of said complaint, from which lease it appears

that the rights of the plaintiffs under said lease ex-

pired at midnight on the 30th day of June, 1909 ; and

that it appears therefrom that neither an action at

law, nor a suit in equity is therein stated; and that

the said lease did not convey to the plaintiffs any

estate in the said premises. That it appears from

the said lease that the plaintiffs had a chattel interest

only, and had not a conveyance of the premises in

controversy or the minerals therein contained.



4.

The Court erred in making said order of injunc-

tion, for the reason that it affinnatively appears from
the complaint that the plaintiffs have no right, title

or interest of any kind or nature whatsoever in the

premises in eontrovers}".

5.

Therefore, said defendants pray that said order

of injunction be reversed and they be restored

to all things they have lost thereby.

ARGUMENT.
The demurrer to the complaint should have been

sustained, for the reason that it does not state facts

sufficient to constitute a cause of action:

1. It is not sufficient to sustain an action in eject-

ment, either to support a fee simple title or a lease-

hold estate, for the complaint itself (Trans., pp. 11

and 24) declares that the limit of the right of pos-

session to the premises was the 1st day of July, 1909.

2. For the same reason the complaint does not

state facts sufficient to sustain an action to quiet title,

for the plaintiffs have not title of any kind.

3. For the same reasons it is insufficient to sup-

port the writ of injunction issued in the cause, for

there is absolutely no ownership or right of posses-

sion in the plaintiffs.

Plaintiffs (appellees here) seek to retain idos-

session of certain real property, to wit, the Golden

Bull placer mine, under a mining lease or license, in

which the term has completely expired, and in which

there was no provision for an extension of the term,

while on the contrary, time is expressly declared to
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be of the essence of tlie contract. (Trans., p. 26.)

And in tMs cause tlie defendants wlio are admittedly

the owners of the ground in controversy, have been

restrained from entering upon said premises.

Plaintiifs claim that they are entitled to mine and

wash out certain gold bearing gravel 'on and in said

premises ; notwithstanding the fact that their lease-

hold on said premises has expired.

They allege certain wrongful acts on the part of

the defendants (appellants here) and hence ask the

injunction.

The gravel both on and in the Golden Bull mine is

not personal but real property.

Waskey vs. McNaught, 90 G. G. A. Eeports, 297.

If the plaintiffs have been wronged by the de-

fendants (appellants here) they have a right of ac-

tion for damages, and to that end a bond in the sum

of $25,000.00, approved by the Hon. Judge of the

Court below, is now in force, and the complaint in

this action shows this to be the fact.

Plaintiffs' (appellees') claim for relief depends

solely upon the provisions of an instrument in writ-

ing, in the form of a lease (Trans., pp. 23-26) and

made a part of the complaint ; by the terms of which

plaintiffs' (appellees') right to possession and use

commenced on February 26th, 1906, and extended to

July 1st, 1909, with the plain and absolute covenant

to surrender possession of the premises leased on-

July 1st, 1909.

By the positive declarations of the complaint in

this action, no right, title, or claim of possession to

the premises involved, to wit, the Golden Bull placer



mine, was in the plaintiffs (appellees) at the time

the complaint was filed, July 3d, 1909.

It is a well-settled principle of law that an injunc-

tion will not be allowed where the plaintiffs' right to

possession is not clear, and especially where an ade-

quate remedy at law exists.

In this cause the period of time in which plaintiffs'

right to possession existed had clearly and undoubt-

edly expired.

Fui-ther plaintiffs were protected by a bond in the

sum of $25,000.00.

Plaintiffs had a plain and adequate remedy at law,

and whatever loss they may have suffered, could be

restored through said bond.

'*So it is proper to refuse the injunction when
plaintiffs' right is by no means clear and when his

remedy at law is adequate. '

'

High on Injunctions, Sec. 732.

And further in the same section:

'

' The jurisdiction in restraint of trespass to mines
is not an original jurisdiction of equity, and under
which the Court would be justified in trying the title

to the mines themselves, and the party aggrieved
must therefore first establish his title at law, or show
satisfactory reason for not doing so."

High on Injimctions, Sec. 732.

Smith vs. Jameson (Mo.), 3 Southwestern, 212.

'*A Court will not ordinarily grant an application
for an injunction when the complaint fails to show
a good title to the land in controversy, in the ap-
plicant, and generally then only in a case of irre-

parable injury."

White's Mines and Mining Remedies, Sec. 486.

Hess vs. Winder, 31 Cal. 270.
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In this case tlie complaint of r)laintiff (appellees)

shows clearly that they have not even color of title.

*'And when the complainant endeavors to restrain

a trespass to mineral lands, and has no other evidence

of title than a mere parol lease or license, an injunc-

tion \Aill not be allowed, for the proof in support of

the complainant's title should be clear and satis-

factory."

White's Mines and Mining Remedies, Sec. 486.

Clegg vs. Jones, 43 Wis. 482.

High on Injunctions, Sec. 731.

"Damage should always be made to appear in the

application for an injunction, and as the licensee

would not be damaged by an injury to the land, ex-

cept so far as money damages would compensate him,

he is confined to his legal remedies for redress."

White's Mines and Mining Remedies, Sec. 486.

Bainbridge on Mines, p. 300.

Chitwood vs. Zinc Co., 93 Mo. App. 225.

We quote from the last above-mentioned case as

follows

:

"Again, although the lots were held under a min-

ing lease, the title to the ores undug was in Mackay,

the owner of the fee and not in the lessee Cochran

(Arnold vs. Bennett, just decided by us), and after

it was dug it remained in the owner of the fee unless

there was a special contract to that effect. Rochester

vs. Gate City, 86 Mo. App. 447. It does not appear

that there was any contract under which Cochran or

his assignors were invested with the title to the ores

dug by them, but we may infer that the owner of the

fee retained the title to the dug as well as the undug

ores for it appears that the permission of the owner

of the fee, or that of his agent, was necessary before

a sale of the ore could be made. If this be so, as we

think is the case, it is quite difBcult to understand

how the plaintiff could acquire any legal title to the

ore even if the mortgage were a valid instrument.
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Under the assignment from the plaintiff to Cochran,
the former acquired no title to the ore dug. He was
thereunder only entitled to fifty per cent of the gross
proceeds arising from the sale of such ores. How
then can it be that he can claim title to any part of
the ore in question under that instrument? We are
unable to discover that he derived any title to this
ore either under the mortgage or the assignment
made by him to Cochran. '

'

Chitwood vs. Lanyon Zinc Co., 93 Mo. App. 225.

In the case at bar there was no title passed to the

lessee or his assigns in the Golden Bull mine ; there

was simply a right to extract the gravel, wash out

the gold therefrom, and deliver to the owner of the

ground, the lessor, a certain percentage of the gold.

That there must be at least color of title in the

party asking the injunction, we call attention to

further law writers and cases:

•'But it may safely be laid down as a general rule,
that color of title, or certainty of right at least, will
be required before a preliminary injunction should
be granted":

Snyder on Mines, Sec. 1629.

Morgan vs. Baxter, 38 Southeastern, 411.

Eeal Del Monte M. Co. vs. Pond M. Co., 23 Cal.

82.

Johnson M. Co. vs. Butte & B. M. Co., 70 K
Y. S. 257.

''But for the same reason that an injunction will
be dissolved upon giving a bond to pay all damages^
where com^pensation can be made, it will be denied
upon giving the same bond."

White's Mines and Mining Eemedies, Sec. 1631.

Crescent M. Co. vs. Silver King M. Co., 45 Pac.

1093.
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The injunction in this case could not have be^n

obtained to prevent any future wrong or injury to

the leasehold estate once claimed and held by the

appellees (plaintiffs in the court below), for that

estate or claim, under the allegations of the com-

plaint, expired at midnight on the 30th day of June,

1909, and the complaint in this action was filed July

3d, 1909.

There could not be or have been any irreparable

mischief in this case, as there were no property

rights that could suffer injury, as appellees' (plain-

tiffs') leasehold rights, under written lease, or any

lease, expired on June 30th, 1909: So declares the

complaint—Exhibit "A.

"

There w^as no damage that could properly arise or

accrue to the appellees (plaintiffs) from the appel-

lants (defendants) that was not amply provided for

in the bond, approved by the Court, that had been

given by the defendants (appellants here) to protect

the plaintiffs (appellees) for any injury that might

arise on account of the provisions of said lease.

In conclusion, we submit, that the record shows

an entire lack or absence of those conditions, which

are essential to warrant a court in resorting to the

remedy by injunction, and counsel respectfully ask

that the judgment or order allowing the injunction

be reversed.

W. A. GILMOEE,
ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Defendants.
P. M. BRUNER,

Of Counsel.



No. 1764.

IN THE

Hnit^in States (Hxxmxt Qlourt of Appeals
FOR THE NINTH CIRCUIT

NORTHERN DISTRICT OF CALIFORNIA

OTTO HALLA, JOSEPH HAMMER, B.
SCHWARZ, ELWOOD BRUNER, J. ALLI-
SON BRUNER, J. J. CHAMBERS AND W. A.
GILMORE,

Appellants,
VS.

W. J. ROGERS AND ALBERT FINK, as Co-
Partners Under the Firm Name and Style of the
Golden Bull Mining Company, and F. R. COW-
DEN, G. T. SNOWDEN, C. A. DENSMORE,
H. H. DAVIES, LEO LOEWENHERZ E. E.
CHILBERG, C. V. LAFARGE AND IRA D.
ORTON,

Appellees.

Reply Brief of Appellees.

Albert Fink,
Ir.\ D. Orton,

Attorney's for Appellees.

Campbell, Metson, Drew, Oatmax & Mackenzie,
and E. H. Ryan,

Of Counsel.
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MxixUh BMtB Oltrrutt Qlnurt nf Appeals

FOR THE NINTH CIRCUIT

Otto Halla, Joseph Hammer, B.

ScHWARz, Elwood Bruner, J. Alli-

son Bruner, J. J. Chambers and

W. A. Gilmore,

Appellants,

\

vs.

W. y. Rogers and Albert Fink, as Co-\ ^^ ,

) No. 1764.
PARTNERS Under the Firm Name and.

Style of the Golden Bull Mining!

Company, and F. R. Cowden, G. T.

Snowden, C. a. Densmore, H. H.

Davies, Leo Loewenherz, E. E.

Chilberg, C. V. LaFarge and Ira D.

Orton,

Appellees.

REPLY BRIEF OF APPELLEES

STATEMENT OF THE CASE.

This is an appeal from an order of the District Court

of Alaska for the Second Division, granting an injunc-



tion pendente lite in an action instituted by the appel-

lees as plaintiffs against the apellants as defendants on

the 30th day of June, 1909. Upon the filing of the

complaint and the affidavits of Albert Fink and W. J.

Rogers, a restraining order and order to show cause

was issued directed to the defendants (Tr., 5, 6).

Upon the hearing of the order to show cause, to wit:

on the 5th day of July, 1909, the following proceed-

ings were had:

The plaintififs offered and read in evidence their

verified complaint (Tr., 8), and the defendants offered

and read in evidence a demurrer thereto setting up lack

of jurisdiction of the Court over the subject matter of

the action, lack of capacity of the plaintiffs to sue; and

that the complaint did not state facts sufficient to con-

stitute a cause of action (Tr., 34). The demurrer was

overruled (Tr., 92). Affidavits pro and con were of-

fered and read in evidence, and the following facts

were disclosed:

It appeared from the complaint that on the 26th

day of February, 1906, the defendants Halla, Ham-
mer and Schwarz made a lease to F. R. Cowden of

the Golden Bull Mining claim to run until July ist,

1909, on certain conditions therein expressed (Tr., 23-

26). Afterwards, on March 5, 1906, Cowden assigned

this lease to the Golden Bull Mining Company, a min-

ing copartnership composed of all of the plaintiffs, ex-

cepting Orton and Fink; W. J. Rogers owning a two-

ninths interest and the balance of the members, each



a two-tenths interest. That after this arrangement had

been made, the defendants (lessors) unlawfully took

possession of the ground and ousted the members of

the Golden Bull Mining Company. An action in

ejectment was instituted by the copartners composing

the Golden Bull Mining Company, on February 17,

1907, against Halla, Hammer and Schwarz, which re-

sulted in a judgment of the District Court of Alaska

for the Second Division, on the 9th day of March,

1908, in favor of the plaintiffs, adjudging that they

were entitled to the possession under their lease.

An appeal was taken to this court, and a supersedeas

bond filed by the defendants in the sum of $25,000.

In the month of May, 1909, the judgment of the lower

Court was affirmed and a mandate of this Court issued

that the said judgment be enforced {Halla vs. Cowden,
No. 1624).

Thereafter, under and by virtue of a writ of posses-

sion issued out of the District Court, the plaintiffs Cow-
den, Snowden, Densmore, Rogers, Davies, Loewen-

herz, Chilberg and LaFarge as the Golden Bull Min-
ing Company were placed in possession of the ground

on the ist day of June, and at the time of the filing of

the complaint were still in possession thereof.

On the first day of June, Cowden, Snowden, Dens-

more, Davies, Loewenherz, Chilberg and LaFarge, for

the consideration of $3,000.00 and other considerations,

made an assignment of their interest in the lease to the

plaintiff Albert Fink. Rogers not being in Nome did



not make any assignment of his interest; the result be-

ing that Albert Fink (as assignee of the members of

the Golden Bull Mining Company assigning to him)

and W. J. Rogers became copartners in the leasehold

interest, Fink to the extent of a seven-ninths interest

and Rogers of a two-ninths interest. The other plain-

tififs mentioned still retain an interest in the fruits of

the lease by reason of the terms of the assignment and

of an agreement made contemporaneously therewith

whereby it was understood that Fink should pay to his

said assignors a certain percentage of the gross output

of the said Golden Bull claim (Tr., 26, 29). At the

time of making this assignment to Fink, the same par-

ties, for the consideration of $1000.00, assigned to the

plaintiff, Ira D. Orton, their claim for damages

against Halla, Hammer and Schwarz arising out of

the action of Couden vs. Halla, which had been ap-

pealed to the Circuit Court of Appeals, or out of the

supersedeas bond which had been filed in said action

(Tr., 28). The complaint further shows that the

Golden Bull placer claim was in conflict with the Bon

Voyage placer mining claim and that nearly all of the

pay dirt and valuable deposits of gold bearing gravel

contained in the Golden Bull claim lies within the con-

flicting area of the Bon Voyage.

The complaint then alleges a conspiracy between the

defendants Halla, Hammer and Schwarz with the de-

fendant Chambers; that such conspiracy began imme-

diately after the Golden Bull Mining Company had



been placed in possession of the claim after the decis-

ion of the appeal in Halln vs. Coivden, above referred

to. That the object of the conspiracy was to have

Chambers secure an injunction against the plaintiffs

from operating that portion of the Golden Bull in con-

flict with the Bon Voyage. That in pursuance of such

conspiracy and owing to the united efTforts of Halla,

Hammer, Schwarz and their attorneys, the defendants

Bruner, and the attorney for Chambers, the defendant

Gilmore, proceedings were brought in the District

Court of Alaska in the name of Chambers, and an in-

junction secured whereby the Golden Bull Mining

Company was prevented from operating the portion of

its leased ground overlapped by the Bon Voyage claim

during the life of their lease, which by its terms was

to expire on July i, 1909; that the purpose of the de-

fendants Halla, Hammer and Schwarz and their attor-

neys Bruner, in entering into the conspiracy complained

of was to prevent their lessees from working the ground

under their lease and to force them to their action in

damages.

The complaint alleges further that while Chambers

claims to be the owner of a half interest in the Bon

Voyage claim, that he is actually without any title, as

the title under which he claims has been litigated and

decided adversely to him and in favor of the title of

the defendants Halla, Hammer and Schwarz (IFaskey

vs. Hammer, 170 Fed., 31), and that said Chambers

is insolvent and unable to respond in damages.



It further appears from said complaint that the de-

fendant Chambers is to receive a deed to an interest in

the Golden Bull claim from Halla, Hammer and
Schwarz and in consideration of the making of such
deed that he will after the ist day of July, 1909, dis-

miss his action, together with the injunction secured

thereby, and permit Halla, Hammer and Schwarz, the

lessors of plaintiffs, to mine the ground in entire dis-

regard of the rights of plaintiflfs.

It further appears from the allegations of said com-
plaint that the pay gravel is so situated on the Golden
Bull that were it not for the acts of their lessors, Halla,

Hammer and Schwarz, the Golden Bull Mining Com-
pany would have long before the filing of the com-
plaint have enjoyed all the benefits of their leasehold

interest, and that owing to the further acts of their

lessors in conspiring in the manner alleged with the

defendant Chambers, they are unable to enjoy any of

the benefits or profits of their lease whatsoever. It is

further asserted that defendants Chambers, the Bruners

and Gilmore are claiming or about to claim some in-

terest in the Golden Bull mine through Halla, Ham-
mer and Schwarz adverse to the plaintiffs.

The complaint further asserts that the plaintiffs are

in possession of the ground, and have a leasehold inter-

est therein which by reason of the unlawful acts of the

defendants should only expire at such period as shall

be reasonable after plaintiifs have had an opportunity

to enjoy the benefits of the lease free from hindrance



by the defendants; and that by reason of their wrongful

acts the defendants are estopped from asserting that the

lease to the plaintitis expires by its own limitations

on July I, 1909. Sets up that claims of defendants that

they are sole owners under the location by Schwarz

free from the operation of the lease constitutes a cloud

on the leasehold estate of plaintiffs and upon plaintiffs'

title thereto.

It is further alleged that the defendants have a large

mining outfit on an adjoining mining claim, the "Dia-

mond L," and that defendants are threatening to and

will unless restrained by the Court, place the same on

the ground in controversy on the first day of July, 1909,

and forcibly and unlawfully, violently and riotously

take possession of the premises and oust and eject the

plaintiffs therefrom. It is further alleged that if the

plaintiffs are not permitted to enjoy their leasehold

estate for a reasonable period from and after July i,

1909, and shall not be protected for such reasonable

time, that they will suffer $75,000, all by reason of the

unlawful acts of the defendants.

That outside of their interest in the royalties agreed

to be paid to the defendants in said agreement of lease,

the defendants Halla, Hammer and Schwarz are in-

solvent and unable to respond in damages. That plain-

tiffs have no plain, speedy or adequate remedy at law.

The relief asked is that the defendants be compelled

to set up all of their right, title and interest, claimed

under the defendants Halla, Hammer and Schwarz, to



8

the leased premises; that a decree be made that they

have no right, title or interest therein superior to the

leasehold interest.

That a decree be rendered decreeing and adjudging
that the defendants are estopped by their wrongful acts

from claiming that the leasehold estate of the plaintiffs

expired on July i, 1909, and that all such claims on
their part be decreed a cloud upon plaintiffs' leasehold

interest; that plaintiffs Rogers and Fink as copartners

under the name of the Golden Bull Mining Company,
be adjudged the lawful owners, free of all clouds, of a

leasehold estate in the premises beginning on February

26, 1906, and ending when said Rogers and Fink shall

have had a reasonable opportunity, free from hin-

drance, to enjoy the benefits of their leasehold estate,

and that defendants be debarred from asserting any
claim to the premises as against plaintiffs until the

leasehold interest shall have expired. But that if the

Court shall finally decree that plaintiffs are not entitled

by reason of an estoppel against the lessors to enjoy

their said leasehold estate during a reasonable period

after the expiration of the stated term thereof, that the

Court award suitable relief in plaintiffs' favor and de-

cree adequate damages by reason of the wrongful ouster

of the assignees of said lease from said premises as set

forth in the complaint. All other equitable relief that

is proper is also asked as well as an injunction enjoin-

ing the defendants Halla, Hammer and Schwarz and



those claiming under tliem from interfering with the

peaceable possession of the plaintififs.

The affidavits filed by plaintif^fs with the complaint

were substantially corroborative of the allegations

thereof, that the defendants were intending with a

large force of men to take forcible possession of the

ground with a large mining outfit located on the "Dia-

mond L," an adjoining claim, and that a deed had been

placed in escrow conveying an undivided one-eighth

interest to the Golden Bull claim to Chambers from

Halla, Hammer and Schwarz; and that said deed was

to be delivered as soon as the defendants secured posses-

sion of the premises on July i, 1909, when Chambers

would cause the suit which he had instituted to be dis-

missed. That this would enable plaintiffs' lessors to

carry out their intention to begin washing up the dumps

immediately that were situated on the claim (Tr., 2, 4).

Halla in his affidavit denies all of the allegations of

the complaint and says that he knew nothing about the

action of Chambers vs. LaFarge and others, by which

plaintiffs were enjoined, as he was out of the District

from October, 1908, to June 14, 1909, and also denies

the conspiracy alleged between him, Chambers, and

the others.

But he admits that after his arrival on the 14th day

of June, he and Schwarz and Hammer, and also their

attorneys Bruner, had negotiations with Chambers look-

ing to a settlement of their dififerences, with reference

to operating the portion of the Golden Bull claim that
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was in conflict with the Bon Voyage, but that they

never arrived at a settlement until the evening of June
1 8, 1909, when their affairs were amicably adjusted

(Tr., 36). Schwarz also makes the same denials as to

the allegations of the complaint, and especially as to

the conspiracy alleged between him, Halla and Ham-
mer with Chambers; but admits that shortly after he

arrived in Nome on the 12th day of June, 1909, he en-

tered into negotiations with Chambers to arrive at an

adjustment of the differences existing between them rel-

ative to the over-lap of the Golden Bull and Bon Voy-

age claims, and that they arrived at a settlement, as

Halla says, on the evening of the i8th of June, 1909

(Tr., 41). Hammer's testimony is to the same effect,

but it appears from his affidavit that negotiations were

pending long prior to the return of Halla and Schwarz

;

for he says he was present on two or three occasions

when Chambers and his attorney Gilmore were de-

sirous of settling the differences existing, but he said

nothing could be done until the return of Halla and

Schwarz. He also admits that a final settlement took

place on the evening of the i8th of June, 1909, when
an agreement was reached and the papers signed

(Tr,46).

The joint affidavit of the Bruners is to the effect that

they are and have been attorneys for Halla, Hammer
and Schwarz in all litigation concerning the Golden
Bull claim

;
deny all of the allegations as to the conspir-

acy relative to the collusive suit of Chambers vs. La
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Farge et al.; but admit that they had been informed

several times before the institution of the suit by Gil-

more, the attorney for Chambers, that if the owners of

the Golden Bull or their lessees, attempted to wash up

the dumps on the premises that he, Gilmore, would en-

join them, although denying any knowledge of the suit

or collusion in its institution. Chambers claims to be

one of the owners of the Bon Voyage claim and the

plaintiff in the suit of Chambers vs. LaFarge, which

was begun on June 3, 1909, and involved the conflict-

ing ground between the Bon Voyage and the Golden

Bull. Denies any collusion with the other defendants

in the case at bar or any conspiracy, and alleges an ap-

plication in good faith for an injunction in said action,

w^hich was granted on filing a bond in $25,000. Denies

his insolvency. But he admits that he entered into an

agreement with the defendants Halla, Hammer and

Schwarz on the i8th of June, 1909, by the terms of

which all their differences were settled. Such agree-

ment recites that the parties have settled all their dif-

ferences in consideration of the making of a deed

whereby Halla, Hammer, Schwarz and Chambers mu-

tually grant, bargain and sell to each other the conflict-

ing premises in dispute. Chambers to have four-six-

teenths or one-quarter, Halla six-sixteenths, Schwarz

three-sixteenths, and Hammer three-sixteenths.

It was agreed that said deed was to be placed in es-

crow with one John J. Meyer until Hammer, Halla

and Schwarz were placed in possession of the ground,
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and that when the premises were mined by all the par-

ties the majority interests should control, all expenses

and profits to be shared according to their respective

interests (Tr., 659, 64).

It is significant that neither of these agreements re-

cite that the action of Chambers vs. LaFarge shall be

dismissed as one of the conditions of the settlement.

Yet certainly that would be one of the first require-

ments of the settlement if Halla, Hammer and Schwarz
were acting in good faith toward their lessees who
were then in said action enjoined from operating under
their said lease. And while Halla testified that he

considered that he had settled all his differences with
Chambers by this agreement, when asked why he didn't

put his laymen into possession and permit them to oper-

ate under their lease, said: "I didn't have the man-
date" (Tr., 75).

Gilmore, Chambers' attorney, swears to the truth of

the latter's affidavit stating that he had dictated the

same, and his affidavit in other respects is a denial of

the allegations of the complaint and affidavits of plain-

tiffs (Tr., 66). To the same effect is the affidavit of

Parke Godwin, also one of Chambers' attorneys.

It appears, however, that notwithstanding the asser-

tions in the affidavits of their utter innocence of any col-

lusion with Chambers relative to the injunctional pro-

ceedings complained of in the action of Chambers vs.

LaFarge, Elwood Bruner appeared in court in said ac-

tion in behalf of Halla, Hammer and Schwarz and
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made an argument to the Court on said application in

which he, Bruner, urged upon said Court that the in-

junction be granted and assisted Chambers in procur-

ing the injunction bond of $25,000 (Tr., 71). Elwood

Bruner testified as follows:

"Q. Did you have any conversation with Mr.

Hammer on or about the time the bond was signed?

"A. Yes.

"Q. What was the substance of that conversa-

tion?

"A. The question as to whether or not he would

be able to obtain the bond, that was what we dis-

cussed.

"Q. As attorney for Halla, Hammer and

Schwarz, did you desire the injunction granted or

refused?

"A. / do not think that is a question I should

answer.

"Q. / will ask you to please state if you wished

that injunction refused or granted?

"A. I preferred personally to see it granted. I

had a conversation with Charlie Webb about the

bond. I knew that he was very close to Mr. Halla,

and also Mr. Bob Brown, and he was in the office

at the same time. We were doing some business

and talking over some business and I think I asked

Mr. Brown or Mr. Webb, asked him to go on the

bond. Mr. Gilmore was in the office present at the

time. They said absolutely no, they would not. I

suggested to Mr. Brown that he go on the bond. I

was soliciting Mr. Brown to go on the bond, be-
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cause I thought it for the best interests of my clients.

I had recently received telegrams from Halla to

protect the ground and I considered I was work-
ing for the interests of my clients" (Tr., 78).

It further appeared that said Elwood Bruner had
received a telegram on May 16, 1909, dated at San
Francisco, from Halla and Schwarz, instructing him
to execute a lease of the Golden Bull to Webb to July

ist, 1909, at 95 per cent royalty (Tr., 80). Webb re-

ceiving at the same time a telegram to see Bruners,

and to protect Golden Bull Dump, signed by Halla

(Tr., 80). This is the same Webb whom Bruner tes-

tifies he had seen and whom he wanted to urge Brown
to go on the bond that would mean an enjoining of any

work on the Golden Bull by its lessees, the Golden Bull

Mining Company, and the same Webb to whom a

lease was to be executed for the presumed balance of

the term of plaintififs' leasehold interest in the Golden

Bull claim.

It appears further that Gilmore, the attorney for

Chambers, prior to the signing of the bonds discussed

the getting of these bondsmen with the Bruners, and

told Mcintosh, one of the bondsmen, that there would

be no objection on the part of Schwarz, as there would

be a settlement between Chambers and Halla when he

arrived and there would be no objections from Ham-
mer (Tr., ']']).

He also told Rowe, one of the other bondsmen, that

he was to make a settlement with Halla when he ar-
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rived and that there would be no liability so far as

Haila was concerned to prevent his going on the bond

(Tr., 76). It appeared that Rowe was bondsman for

Haila, Hammer and Schwarz on their supersedeas bond

in the sum of $25,000 in the case of Haila vs. Cowden,

which was made to supersede the judgment against

their lessees, and Fink swore that Rowe told him that

he had signed the bond in Chambers vs. LaFarge at

Gilmore's express promise that Haila would indem-

nify him (Tr., 72). Cowden testified that McManus,
one of the other bondsmen, told him that he would not

have signed the bond but for the fact that the Bruners

assured him that by so doing he would be acting for

the benefit of Mrs. Elma McNaught and Otto Haila,

and that Mr. Haila would indemnify him on the bond

when Haila arrived (Tr., 81).

While McManus admits that conversation with

Cowden, he says that what he stated therein was that

Otto Haila promised to indemnify him, but that said

promise was made about the first of July, and denies

the facts as to the Bruners assuring him that he would

be protecting Mrs. McNaught's interests by signing

said bond (Tr., 86).

Meyer, the other bondsman, was the employee of

Hammer and signed the bond at the request of defend-

ant Hammer (Tr., 72).

And it appears from Halla's own statement that he

promised to protect Rowe and McManus on the bond

that they signed for Chambers (Tr., 75).
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Upon this evidence, the Court decided in favor of

the plaintiffs' motion, and on July lo, 1909, made the

order appealed from granting an injunction pendente

lite conditioned upon the plaintiff's filing a bond in

the sum of $12,000, and that they refrain from opera-

tions on the premises until the further order of the

Court (Tr., 89, 90).

ARGUMENT.

Counsel in their brief make but two points, i. e., that

the complaint does not state a cause of action in that

it show^s by its terms that the leasehold interest claimed

had expired by its own limitations when the complaint

was filed; and secondly, admitting that appellees had
suffered an injury, they had an adequate remedy at law

on the injunction bond filed. Therefore there was no

room for the intervention of equity.

I.

We contend that the real question involved in this

case is simply this:

Was the term of the plaintiffs' lease extended

for a period of time equal to its interruption by

the wrongful acts of the defendants (lessors of

plaintiffs), whereby plaintiffs were denied the
beneficial use of their leasehold?
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We contend that this question should be answered

affirmatively, upon the equitable principle of estoppel.

Upon our theory of the law, the leasehold interest of

the plaintiffs did not expire on the ist of July, 1909,

the time designated therein, but was ipso facto extended

for a period equal to its interruption by the wrongful

acts of the defendant lessors. We base our contention

upon the principle that ''no man shall profit by his

own wrong." That defendant lessors are estopped

from claiming that the term has expired.

We submit that for the purposes of an application

for an injunction pendente lite, authority appears for

the lower court to retain the property in statu quo until

the rights of the parties can be adjudicated on the

merits. If the plaintiffs are then able to prove the facts

alleged in their bill, there is no doubt of the outcome,

a decree establishing the right of the plaintiffs to hold

the leased ground until such time as they shall have

completed the full period of the interruption of the

lease.

Every lease contains of necessity an implied if not

an express covenant for quiet enjoyment by the lessee

of the possession of the premises demised.

Vol. 18, Am. & Eng. Ency. L., p. 612;

Jones on L. & T., Sec. 349;

Berrington vs. Casey, 78 111., 317;

Baugher vs. Wilkins, 77 Am. Dec, 279;

Dunklee vs. Webber, 24 N. E., 1082.
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And the same principles that govern in the construc-

tion of leases control in the construction of mining

leases.

20 Am. & Eng. Ency. L., jj^]

Ingle vs. Bottoms, 66 N. E., 160, 163;

Maloney vs. Love, 52 Pac, 1029;

Raynolds vs. Hanna, 55 Fed., 783.

The covenant for quiet enjoyment is an implied ele-

ment of a mining lease.

Rag/and vs. Conqueror Zinc Cos., 118 S. W.,

1 194;

Headley vs. Hoopengarner et al., 55 S. E., 744;
Knotts vs. McGregor, 35 S. E., 899.

Bainbridge in his philosophical treatise on Mines,

referring to the covenants of mining leases, expressly

states

:

"Many covenants will be implied by law, as for

the payment of rent and for the quiet enjoyment of
the lessee."

P. 210, Bainbridge on Mines (ist Am. Ed.).

Again says the same author, star page 202:

"The right to work mines is necessarily incident

to the grant without any express authority . . .

and a grant or lease of mines uill be attended with
all the rights and incidents <which may be necessary
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for the full enjoyment of the thing granted, unless

any of those rights and incidents are restrained by

express stipulation."

What, then, is meant by the covenant of quiet en-

joyment?

"A covenant of quiet enjoyment relates to unlaw-

ful interference with the demised premises by the

lessor/'

Current Law, Vol. 4, p. 394;

Pabst Brew. Co, vs. Thorley, 127 Fed., 439.

"The law will imply a covenant against para-

mount title and against such acts of the landlord as

destroy the beneficial enjoyment of the lease."

Jones on L. & T., Sec. 347;

Wade vs. Halligan, 16 111., 507;

Hayner vs. Smith, 63 111., 430;

Berrington vs. Casey, 78 111., 317;

Moyn etc. of N. Y. vs. Mabie, 64 Am. Dec, 538.

Viewing the facts of this record from the standpoint

of a motion for an injunction pendente lite, where it is

impossible to subject the witnesses to the "sifting pro-

cess of cross-examination," it is yet apparent therefrom

and from the admissions, both express and implied, on

the part of the defendants, that there has been a gross

betrayal of the covenant to protect the plaintiffs in the

beneficial enjoyment of this leasehold interest.
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The facts of the case show that the defendant lessors

within a few months after the making of the lease, to

wit: in October, 1906, showed their bad faith by in-

ducing the plaintiff lessees to place in the hands of their

attorney, a release of the leasehold interest for the pur-

pose of enabling the defendant lessors to litigate the

Bon Voyage conflicting ground and to prove possession,

but with the understanding that said release was to be

held only until the defendant lessors should execute an

agreement with the plaintiffs to make a lease of the

Golden Bull for a term of two years after the conclu-

sion of the contemplated litigation. But instead of con-

forming to the agreement, defendant lessors obtained

the release from their said attorney and refused to exe-

cute the new agreement of lease, and without notice to

the plaintiff lessees, took possession of the ground. The
result of which was the action of Halla vs. Cou'den, in

which the judgment of the lower court restoring the

possession of the ground to the plaintiff lessees was af-

firmed by this Court in May of this year. This Court

is therefore fainiliar with that branch of this litigation.

When under the mandate of this Court the plaintiff

lessees by their assigns were restored to the possession

of the ground in June of this year, the leasehold inter-

est according to its terms had but a month to run, and

the lessees had had barely six months' enjoyment out

of the term of three years. The complaint shows, and

we think the facts are borne out by the affidavits, that

defendant lessors were not content to allow their lessees
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to enjoy their leasehold interest for the balance of the

term, but conspired with the parties claiming under the

''Bon Voyage" to enjoin the plaintiff lessees from work-

ing the claim so that the term of their lease would ex-

pire and these defendants be compelled to resort to an

action in damages for the wrongs inflicted.

In this regard, we call attention to the fact that it w^as

admitted on the hearing that an arrangement had been

made by the defendant lessors with the defendant

Chambers, by which they settled their differences with

regard to the conflicting area of the Bon Voyage and

Golden Bull claims, and it appears from said arrange-

ment that Chambers was to receive a quarter interest in

the Golden Bull, a deed for which was placed in es-

crow on June i8; and while in the agreement relative

to the settlement, the existence of the suit of Chambers

vs. LaFarge (the action enjoining the plaintiff lessees,

complained of as one of the wrongful acts of the de-

fendant lessors) is referred to, it is significant no agree-

ment is made that the same shall be dismissed (Tr.,

59-65), although the leasehold interest still had some

twelve days or more to run. Halla testified that he

considered that he had settled all his differences by this

agreement, but when asked why he didn't put his lay-

men into possession under their lease, said evasively,

"I didn't have any mandate" (Tr., 75).

The record further shows that these negotiations be-

tween Chambers and the owners of the Golden Bull

had been pending prior to the return of Halla on the
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14th. This is shown by the affidavit of Hammer (Tr.,

45-6).

The defendants, Elvvood Bruner and J. Allison

Bruner, were the attorneys for Halla, Hammer and

Schwarz in all of the Golden Bull litigation, and when
the motion was made in the suit of Chambers vs. La
Farge, to enjoin the plaintiff lessees, Elwood Bruner

was on hand, and made an argument to the Court in

which he urged upon the Court that the injunction be

granted, and afterwards assisted Chambers in securing

a $25,000 bond (Tr., 71).

It will be remembered that this was an injunction to

prevent the lessees of Halla, Hammer and Schwarz

from operating or working the ground which they had

leased, and the attorney for these lessor defendants

swore that he ivanted to see this injunction granted

(Tr., 78), and assisted their antagonists in obtaining it.

Yet they deny any collusion in the institution of the

suit to enjoin the plaintiff lessees, and Hammer says

in his affidavit that "he and his co-lessors had been

fighting for nearly three years to get possession so that

his lessees could work under their lease" (Tr., 48).

Was the litigation covering the period from Octo-

ber, 1906, to May, 1909, in which the plaintiff lessees

were struggling in the courts to regain the possession of

their leasehold interest, one of the means by which the

defendant lessors were seeking, according to Hammer,
"to get possession so that their lessees could work under

their leases"?
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Was the telegram sent by Halla and Schwarz to El-

wood Bruner on May i6, 1909, after the conflicting

ground had been adjudged by this Court in Hammer

vs. U'askey (170 Fed., 31), to belong to the defendant

lessors, and after this Court had determined in Halla

vs. Cowden that the plaintiff lessees were entitled to the

leasehold interest, another one of the means used to

such end?

Such telegram instructed Bruner to make a lease of

the Golden Bull to July i, 1909, to one Charles Webb,

with a royalty of 95 per cent to Halla, Hammer et al.

(Tr.,80).

This is the same Webb whom Elwood Bruner says

was "very close to Mr. Halla," and whose influence he

sought to induce Brown to go on the injunction bond

in the Chambers vs. LaFarge case (Tr., 78).

A strange proceeding surely to protect these lessees in

their possession.

Was the appearance in court of Elwood Bruner, the

attorney of the defendant lessors in the injunctional pro-

ceedings in Chambers vs. LaFarge, in which he argued

in favor of an injunction by which the lessees of his

clients were to be absolutely restrained from working

the ground, another of the means used?

Was the assistance rendered Chambers in securing

his injunction bond, so that the injunction might be

made effective, still another of the curious methods

adopted to enable the plaintiff' lessees to profit by their

leasehold interest?
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Was the settlement made with Chambers another en-

thusiastic expression of such desire? A settlement in

which, as Halla says, all differences were settled," but

no requirement was made that the injunctional proceed-

ings against the plaintiff lessees should be dismissed.

By the decision of this Court in Hammer vs. Waskey
(i/o Fed., 31), Chambers was inferentially held to

have no title to the Bon Voyage ground which conflict-

ed with the Golden Bull. With the facts of that case

this Court is familiar, as it was but recently decided.

Yet notwithstanding the fact that the Chambers title

was held of no value, by reason of his grantor being a

deputy mineral surveyor when the location was made

—

notwithstanding such fact, Halla and Hammer, after

such decision, make a most liberal settlement with

Chambers, by which an inter partes deed is drawn giv-

ing Chambers a quarter interest in the conflicting

ground, and for what consideration?

Apparently by reason of the fact that he claims to

own an interest in the ground under a location which

this Court had decided was void, and had brought an

action to enjoin the lessees of the defendant lessors from
^working the ground, which strangely enough, he was

not required to dismiss.

An anomalous consideration surely for the transfer

of a quarter interest in a valuable piece of property.

Does this Court need to do more than to read be-

tween the lines of this settlement, to see the conspiracy

between the parties alleged in the bill? Is it not clear
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that the consideration for the settlement passing from

Chambers to defendant lessors is more, and other than,

appears on its face? The recital of the litigation pend-

ing, which prevented these lessees from operating the

ground, with no provision for a dismissal of the same,

in order to protect the lessees for the limited period left

on the face of their lease, is a strong argument, we sub-

mit, of the ulterior motives underlying this settlement

and a recognition of the fact that the suit of Chambers

vs. LaFarge was instituted at the instigation and with

the connivance and collusion of these defendant lessors.

To what other conclusions does this record, imper-

fect as it is, point?

Affidavits are at best but a limited and unsatisfactory

method of proving facts, and as has been said by the

Supreme Court of the United States, "it is only through

" the sifting process of cross-examination that the real

" facts can be disclosed." [Hatfield vs. King, 184 U. S.,

162.)

But this record, taken in connection with the records

of this Court in the cases of Halla vs. Cowden, and

Hammer vs. Waskey (170 Fed., 31), of which this

Court will take judicial notice (Wilson ys. Colcugraph

Co., 153 Fed., 961 ; Cushman Paper Box Co. vs. God-

dard, 95 Fed., 664) , establishes the fact that the true

inwardness controlling the action of the defendants les-

sors is the desire to get back into their possession the

ground which, after it had been leased to plaintiff les-

sees, had been demonstrated to be of great value. On
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the ground in controversy there are admittedly large

dumps of gold-bearing gravel which have been extract-

ed from the ground and which are indicative of the

values contained therein.

Defendant lessors, after such a "strike" as these

''dumps" indicated, deemed it would be more profitable

to operate the ground themselves, or upon a higher

royalty to them than upon the terms established in their

lease to plaintiffs, and hence resorted to every means

possible to deprive the plaintiff lessees of their interest.

Witness the instructions to lease to Webb for a 95 per

cent royalty—while plaintiffs' lease only calls for 25

per cent for the season ending in July, 1907, and 30 per

cent during the balance of the term, w^ith a provision

that should the entire output exceed $40,000 for one

season, that the royalty shall then be 40 per cent on all

excess (Tr., 25-6).

One need not search far for motive in this matter.

But the cupidity of the defendant lessors should not

be allowed to prevail over the common principles of

equity and honesty—and their lessees should not be de

prived of that which every equitable principle declares

should be theirs, under the circumstances disclosed by

this record, namely, an opportunity to exercise the

rights conferred upon them for a period equal to the

term of the lease, in which to enjoy the profits thereof.

A mining lease differs in some respects from that of

any other lease of real property, for in the latter the

lessee simply has the use of the premises for a determi-
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nate period, while in the former he has a right to the

very substance of the soil and to convert such portions

extracted by him during the period of his lease to his

own use, subject to any limitations that may be imposed

by the lessor, and subject also to the payment of the

consideration therefor, a rent in the nature of royalty

upon the amount of mineral extracted.

Says Lindley in his work on mines:

"It is obvious that the normal relation of landlord

and tenant does not contemplate destruction of the

estate by the tenant, and that such destruction cannot

properly be called 'use.' It is equally plain that the

so-called 'rent' in a mining lease is something more

than a return for the possession and use of real prop-

erty. While the contract is in name a lease, it

amounts in fact to a sale, and if it grant the right to

take all the mineral, it is a sale of real estate—the

lessee's interest is a fee in the mineral and the les-

sor's so-called rent is purchase money for real es-

tate."

Vol. 2, Sec. 86i, pp. 1578-9.

And again:

"Although the doctrine that a grant of all the

mineral in a described tract of land, whether by

deed or so-called lease, conveys an estate in the min-

eral as land, does not seem to have been specifically

passed upon as applicable to a lease of mining

property acquired or held under the United States

mineral acts, w^e are constrained to believe that when
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such questions arise, the general doctrine as herein
set forth will be recognized and applied with all its

attendant consequences. That doctrine, as we have
seen, is based upon the principles that mineral in

place is land, that a grant of the right to extract
and dispose of it, and thus destroy its character as

real estate, amounts to its sale as land, and that roy-
alties (or so-called rent), payable per quantum of
the mineral taken, are purchase money and princi-
pal, rather than rent and income. As these prin-
ciples flow from the nature of mineral land as such,
we can see no reason why they should not be of
equal application to leases of mineral land ac-
quired from any source."

Id., pp. 1 580- 1
58 1.

"Rent is the consideration paid for the use of the
land. Whether you denominate it a lease or by
any other name, when a man acquires the right to
take ore out of the land, he takes away a part of
the substance of the real estate itself, and whether
the consideration be called 'royalty' or by any other
name, it is paid for the purchase of the substance
which is taken away. Consequently such a con-
tract is a conveyance of real estate."

McDonald Stone Co. vs. Stern, 38 So., 641.

Speaking of mining leases. Lord Cairns said in the

House of Lords, in a case there pending:

''Although we speak of a mineral lease or a lease
of mines, the contract is not in reality a lease at all,
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in the sense in which we speak of an agricultural

lease. There is no fruit; that is to say, there is no

increase; there is no sowing nor reaping in the ordi-

nary sense of the terms, and there are no periodical

harvests. What we call a mineral lease is really,

when properly considered, a sale out and out of a

portion of the land. It is liberty given to a par-

ticular individual, for a specific length of time, to

go into and under the land, and to get certain things

there, if he can find them, and to take them away,

just as if he had bought so much of the soil."

Scotch & D. Appeals, L. R., pp. 273, 283, 284.

See also:

Consolidated Coal Co. vs. Peers, 37 N. E., 938,

where the Supreme Court of Pennsylvania say:

"The law as we understand it is that a lease of

the right and privilege to mine or take away stone

or coal from the lessor's land is the grant of an

interest in the land and not a mere license to take

stone or coal."

"The grant of a right to mine coal in the land

of the lessor and remove it therefrom, although the

instrument may be called a lease, is a grant of an

interest in the land itself."

Hope's Appeal, 3 Atl., 23.

Counsel cite the case of Chitwood vs. Lanyon Zinc

Co., 93 Mo. App., 225, to the effect that ores dug by
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a lessee, as well as undug ores on grounds held under

a mining lease belong to the lessor, unless there is some

contract to the contrary. But such case does not cor-

rectly state the law.

"A leasehold may of course be created in the

land itself and the nature of that estate is not

changed by the addition as an appurtenance, of the

right to take minerals during the term. Such a

lease raises an estate for years in the land. The
tenant's possession of and property in the minerals

are the same as his property and possession of the

soil. But he has an appurtenant right to remove

the minerals under which the absolute ownership

of the minerals vests in him upon removal."

Barringer & Adams, Law of Mines, p. 51,

and cases hereinbefore cited.

Hence the covenant for quiet enjoyment implies

much more in a mining lease than in the ordinary lease

of real estate, where the use alone is granted, the de-

mise of the mining ground "being attended with all

the rights and incidents," as Bainbridge says, "which

may be necessary for the full enjoyment of the thing

granted."

This fact is emphasized by Synder, where he says:

"The covenant for quiet enjoyment generally in-

volves the right to an extension of the lease for any

time when the lessee shall be prevented from oper-
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attng the wine by reason of any unforeseen cir-

cumstance or the injunction of a court. Other-

wise than this it is the general right flowing from
their relation of landlord and tenant which is im-

plied even though not expressed in the lease."

Sec. 1301.

Here we have the very principle expressed for

which we are contending and which is the controlling

principle in this case—that the lease is extended as of

right, where the lessee is prevented from enjoying the

beneficial use of the ground by the injunction of a

court.

Snyder does not limit his statement to an injunction

wrongfully obtained by the lessor, but to all interrup-

tions by injunction.

The relations between a mining lessor and lessee are

of a peculiar nature. They are interdependent to a

greater degree than those existing between any other

landlord and tenant, by reason of the character of the

property leased. The lessor is glad to obtain some

one who by reason of his skill, energy, labor and the

expenditure of money is willing to exploit his ground,

and he gives him in return the minerals that he takes

therefrom, upon condition generally that he gets a roy-

alty on every ton taken out.

The success of the lessee in his exploitation of the

ground of necessity redounds to the benefit of the lessor.

His failure likewise is negatively hurtful to the latter.
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Hence, where good faith is shown on the part of the

lessee, it is not often that the lessor attempts to inter-

fere with his possession.

This is doubtless the explanation for the scarcity of

the decisions upon the exact point involved in this case.

After much research we have been able to find but one

case which is on a par with the case at bar, and that

we think expresses the true rule contended for by us

and is squarely in point.

We refer to the case of Stahl vs. Van Fleet, 53 Ohio

State, 136, 149 (1895); 41 N. E., 35.

This case concerned a lease of oil lands. It was

stipulated to cover a period of five years. After the

lessee had been in possession for about four years, an

action was instituted by his lessor enjoining him from

operating the ground on the basis that he had failed

to carry out the provisions of the lease on his part.

This injunction was kept alive until after the expira-

tion of the five years, the stipulated duration of the

lease. By reason of the fact that the defendant ap-

pealed to the Circuit Court from the decision of the

Court of Common Pleas in favor of plaintiff, and the

Circuit Court reversed the decision, plaintiff took the

case to the Supreme Court of Ohio, and that court in

holding said injunction wrongfully obtained, and an-

swering the claim that the leasehold interest had ex-

pired by its own limitations, said:

"As to the expiration of the five years, the rule
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is that where a party is prevented from performing

his contract by injunction wrongfully obtained, he

shall at the end of the litigation have as much time

in which to perform as still remained at the date

of the injunction, the rights thereafter to he the

same as they would have been in case no injunc-

tion had been issued. In short, the time between

the issuing of the wrongful injunction and the end-

ing of the litigation is not regarded and can not

be counted to the detriment of the enjoined party.

To hold otherwise would permit a man to profit by

his own wrong. This principle has been carried

so far as to estop a party from availing himself of

the statute of limitations. Treasurer vs. Marten,

50 Ohio St., 197."

The case of Treasurer vs. Marten, 33 N. E., 11 14, is

illustrative of a line of cases, closely analogous in prin-

ciple.

In that case an action had been theretofore procured

to be instituted by the defendant to enjoin the plaintiff,

County Treasurer, from collecting a certain assessment.

It was afterwards determined that such injunction

should not have been granted. The treasurer then

proceeded to sue to collect the assessment, and defend-

ant set up the plea of the statute of limitations as run-

ning against it. In holding that such plea was of no

avail, the Court uses the following pertinent language:

"It seems reasonable to conclude that it would

be against conscience for a party to maintain a plea

of the statute against an adversary w^ho by his pro-
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curement has been enjoined from prosecuting his

suit. A court of equity may, and ice think when
applied to should, interpose the same instrument to

prevent such injustice as the party himself has used

to obtain an unfair advantage against his opponent.

No man should be permitted to take advantage of

his own wrong . . ."

See also to the same effect:

Davis vs. Andrews, 27 S. W., 1033;

Id., 30 S. W., 432;

Williams vs. Powers, 48 Tex., 141
;

High on Injunctions, Sec. 1133;

Lamb vs. Ryan, 40 N. J. Eq., 68;

Kelly vs. Donlin, 70 111., 381.

While there may be distinctions drawn betv/een this

class of cases and the case at bar, yet such distinction

can not but be resolved in favor of our contention. If

the law will not permit the interposition of the bar of

the statute of limitations as a defense to the right of

action asserted by a plaintiff where the running of the

statute was caused by the wrongful act of the defend-

ant, why should not the same rule be made applicable

to the running of the term of a lease and under similar

circumstances? The principle involved is the same

—

that no man shall take advantage of his own wrong.

Or, as Pomeroy puts it, "he that hath committed in-

iquity shall not have equity" (Pom. Eq. lurisp., Sec.

397). The reason for the rule is the broad equitable
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one clearly expressed in Davis vs. Andrews, supra, that

" the relief is granted not upon the ground that equity

" can disregard or create exceptions to the statute of

" limitations, but upon the ground that the party sought

" to be enjoined has by an abuse of the process of the

'' court obtained an unconscionable advantage which

" he ought not to be permitted to enjoy/'

That is just the point here. We contend that this

case is not to be controlled by the ordinary rules of law.

It is one of the individual instances which call for the

broader principles which control in equity in order to

meet the exigency of the case and to which the strict

rules of law are not applicable. What protection oth-

erwise would a man who enters into a lease of mining

ground, and places valuable machinery on the land

and works the ground sufficiently to demonstrate its

value, have against the caprice of the lessor who could

enjoin him from operating the same on some pretext,

the real reason being to regain the ground in order to

make a better financial contract to the lessor?

If equity will not take jurisdiction of a suit of this

character, the lessee is absolutely powerless in the hands

of an unscrupulous lessor, who can after tying the les-

see's hands until after the termination of his lease, con-

vey the property to some one else, make himself execu-

tion proof, and then say to the lessee, when the courts

finally determine that the injunction was wrongfully

obtained, "you have your remedy; sue me in damages."

Will a court of equity stand idle under such circum-
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Stances, and, recognizing the fraud that has been per-

petrated upon the lessees, refuse the relief asked, a

right to carr\- out the terms of the lease agreed upon

for the period agreed upon, thus fortifying an advan-

tage obtained by a trick? We most emphatically an-

swer no.

This record shows a fraud upon the part of the les-

sors, almost from the making of the lease, which finally

resulted as a last resort in the conspiracy entered into

with Chambers and the other defendants to prevent

these lessees from ever getting anything out of their

leasehold interest.

But "equity will use all of its powers to circumvent

fraud and -diill delight to use the 'Lirit of injunction to

defeat conspiracy."

Language used by the Supreme Court of Iowa, in

the case of Palo Alto Banking cf Iniestnient Co. vs.

Mahar. 21 X. W. (Iowa), 187, 189.

That was an action in chancery to enjoin the de-

fendants from conveying certain lands, wherein a tem-

porary^ injunction was asked to prevent the conveyances

being made. A grant had been made of the lands, and

the deed was technically defective. After the grantees

had obtained possession, made improvements, etc., the

complaint sets up that the grantor was conspiring with

the defendant Mahar to make a conveyance to him of

the property, asserting that the original deed to the

plaintifls was a forgery. In sustaining the action of

the lower Court refusing to dissolve the injunction, the



37

Iowa court, answering the contention that equity will

not permit the writ of injunction to be used as a remedy

to settle titles to real property, uses the language quoted

and says further:

"This is not a simple case of conflicting titles and

claims to land, as presented by the petition, but is

a case of fraudulent conspiracy . . . Equity will

not in such cases be particular to inquire into the

precise effect of the fraud, or whether there may
not be some other remedy than by injunction which

will defeat it. The fraudulent confederation being

shown, equity will lay its hands heairily upon the

conspirators and avert their efforts to wrong their

intended victims/^

Viewed from the standpoint of these decisions, and

guided by the principles of equitable estoppel, we con-

tend that the defendant lessors by reason of their fraud-

ulent acts are estopped to set up that the leasehold in-

terest of plaintiff lessees has expired by its own limita-

tions; that they can no more set up that our leasehold

has expired before we have had an opportunity to in-

vestigate the ground, through their fraudulent inter-

ruptions, than can he who has by wrongful injunction

allowed the time to lapse, set up the plea of the statute

of limitations against an action on a note or upon a tax

assessment.
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11.

Plaintiff lessees have no plain, adequate or speedy

remedy at law. It is asserted by counsel that they are

sufficiently protected by the supersedeas bond given in

the case of Cowden vs. Halla. But that bond covers

only the sum of $25,000.

How can it be said then that that amount will meet

all of the damages that these lessees will have suflfered

if they are deprived of the enjoyment of their lease

through the fraud of the lessors?

There is no measure by which the damages of these

lessees can be ascertained, if this Court dissolves this

injunction. That the ground is valuable is shown by

the strenuous and conscienceless character of action of

the lessors in striving to deprive these lessees of the

right to work it; that it is valuable is further demon-

strated by the large dumps of gold bearing gravel that

are lying on the ground ready to be sluiced up by the

lessors if this Court declines to uphold this injunction

pendente lite. These dumps have been the subject of

litigation before this Court in the case of Hammer vs.

McNaught (163 Fed., p. 929), and are lying on the

portions of the ground which the owners of the Bon

Voyage claim, the subject of the litigation in Hammer
vs. JVaskey (170 Fed., p. 31).

Just how valuable a right these lessees will be de-

prived of should this Court refuse to hold this property

in statu quo pending the determination of the question
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on the merits, can not be estimated. Until these dumps
are worked and the balance of the ground operated to

take out the remaining values, no means of ascertaining

the value of the leasehold interest can be had. On the

other hand, while the case on the merits is being heard

in the lower court, and presumably on appeal in this,

what is to prevent these defendant lessors from operat-

ing this ground until every vestige of gold is taken

therefrom and removed out of the District, and thus a

barren piece of ground be turned over to these lessees

should this Court ultimately decide in their favor? Or,

in the event they are left to action in damages, no evi-

dence remaining as to the quantity or value of ores

converted upon which to base an estimate of their dam-
ages.

If a lessee acquires a right to the very substance of

the soil for the period of his leasehold interest, the

lease is really a "sale out and out of a portion of the

land.'' Will not then the injury to these lessees be

irreparable should this injunction be dissolved and the

lessors thereby be allow^ed to go on this land and take

out and convert the very ores which under their con-

tract of lease they sold to these plaintiflf lessees, w^ho

were given the right to extract and convert the ores

to their own use, subject to the payment of the consid-

eration therefor, the royalty agreed upon?

Pending then the determination of their rights un-

der this lease, the plaintiff lessees are entitled to in-

voke the rule that where the injury is shown to be ir-
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reparable the injunction will be allowed; and "the tak-

ing away of the minerals is itself an irreparable in-

jury."

Barringe?' ^ Adams, Law of Mines & Mining,

pp. 716, 717.

"In all cases where the remedy complained of is

irremediable and tends to destroy the substance of

the property, an injunction will be granted in order

that the property may be preserved from destruc-

tion."

Union Mill & Mining Co. vs. Warren, 82 Fed.,

522.

Upon an application for a temporary injunction, the

legal rights of the parties are not decided but "the

" property in issue is guarded until those rights have

" been ascertained by the tribunal established for that

" purpose."

Buskirk vs. King, 72 Fed. Rep., 22, 24.

That is all that has been done in this case. The

propert>^ is guarded until the rights of these parties

relative thereto are determined; and further, the de-

fendant lessors are protected by said injunction in that

the plaintiff lessees were required to file a bond in the

sum of $12,000 to protect the defendants from any loss

by reason of the injunction pendente lite, and to refrain
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from operating the ground while the injunction was in

force (Tr., 90).

It is laid down hy High on Injunctions, Sec. 13, that:

"Where the legal right is not sufficiently clear to

enable a court of equity to form an opinion, it will

generally be governed in deciding an application

for a preliminary injunction by considerations of

the relative convenience and inconvenience which

may result to the parties from granting or with-

holding the writ. And, where, upon balancing

such considerations it is apparent that the act com-

plained of is likely to result in irreparable injury

to complainant and the balance of inconvenience

preponderates in his favor, the injunction will be

granted . . ."

The granting or refusing of the injunction pendente

lite is largely within the discretion of the trial Court

and unless there is an abuse thereof, the appellate court

will not interfere with the exercise of such discretion.

High on Injunctions, Sec. 1696;

Vol. 10, PI. & Pr., p. 983.

In the case of Vogel vs. Warsing, 146 Fed., 949, this

Court expresses the rule as follows:

"The granting or w^ithholding of an injunction

pendente lite ordinarily rests on the sound discre-

tion of the court to which the application is made.

It is not for this Court to say whether it would have

granted or withheld an injunction upon the show-
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ing which was made in the court below. We must
recognize that upon that court was imposed the re-

sponsibility of the exercise of sound discretion upon
the case as it was presented. Unless there has been

a plain disregard of the facts or of the settled prin-

ciple of equity applicable thereto, the exercise of

the discretion of that Court is not subject to re-

versal in this."

See also Bush vs. Pioneer M. Co., 154 Fed., 481, to

the same efTect.

We ask that the order of the lower Court granting

the injunction pendente lite herein be maintained pend-

ing the hearing of the case on the merits in accordance

with the decisions of this Court and of the principles

of law cited.

ALBERT FINK,
IRA D. ORTON,
Attorneys for Appellees.

CAMPBELL, METSON, DREW, OATMAN &
MACKENZIE, and E. H. RYAN,

Of Counsel.
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The Theory of the Complaint.

The order granting the injunction pendente lite is

based upon the complaint in the action, but the testi-

mony in support of the allegations of the complaint

was submitted to the court for the most part in the

form of affidavits. We concede the rule that the

granting of an injunction pendente lite is a matter

resting largely in the discretion of the trial judge

and the judgment made after hearing upon affidavits

or oral testimony will not be reversed except upon a

clear showing of abuse of discretion.

If the complaint does not state a cause of action

and no ground for equitable relief is shown herein,



the yery ground work which supports the injunction

fails and the order granting the injunction must be

reversed. If the appellate court can see from the

allegations of the complaint that plaintiffs are not

entitled ultunatelv to the relief for which thev pray

in the comj^laint, then the injunction pendente lite is

without merit and should fall.

I.

THE THEOBY OF THE COMPLAINT IS THAT PLAINTIFFS HAVE
STATED FACTS SUFFICIENT TO JUSTIFY A COURT OF
EQUITY IN EXTENDING THE TERM OF THE LEASE SET

OUT IN FULL IN THE COMPLAINT AND IN KEEPING PLAIN-

TIFFS IN POSSESSION OF THE MINING CLAIM AFTER THE
CONTRACT OF LEASE MADE BY THE PARTIES HAS BY
ITS TERMS EXPIRED.

Another method of presenting the proposition is to

say that plaintiffs' theory of their right of action is

that they have stated sufficient facts in their com-

plaint to justify a court of equity m making another

lease between the parties in the case at bar under

which plaintiffs shall be permitted to continue in

possession of their leasehold estate for the purpose

of taking out gold therefrom long after the contract-

ual rights of plaintiffs in the claim had ceased by

limitation. The question then is presented as to

whether a court of equity can ujoon any state of facts

extend the term of a lease or make a new lease be-

tween parties. We are not so much questioning the

sufficiency of the showing made to sustain plaintiffs'

theory of their right to equitable relief, but we chal-
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upon such a state of facts as are set forth in the bill.

Plaintiffs' cause of action may be sketched as fol-

lows :

(a)

Plaintiffs are lessees under a lease from defend-

ants which by its tenns ran from February 26, 1906,

to July 1, 1909.

(b)

On February 17, 1907, defendants (lessors) took

possession of the leased property and suit was

brought by plaintiffs. Defendants retained posses-

sion pending the litigation in which plaintiffs were

finally successful and defendants gave a bond in the

simi of twenty-five thousand (25,000) dollars to keep

plaintiffs free from damages which plaintiffs might

suft'er during the time they were kept out of posses-

sion of their leasehold estate.

(c)

June 1, 1909, jDlamtiffs regained possession of the

property as a result of the litigation. June 3, 1909,

some of the defendants brought another suit and en-

joined plaintiffs from working the ground and gave

a bond of twenty-five thousand (25,000) dollars to

keep plaintiffs free from damage resulting to them

by the litigation and injunction.

(d)

It is alleged that the second action was the result

of a conspiracy on the part of defendants to prevent
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expired (July 1, 1909), and that in carrying out the

conspiracy, defendants would dismiss the alleged col-

lusive action and operate the ground themselves

after the lease expired.

(e)

The relief prayed for is that plaintiffs be kept by
a decree in equity in possession of the ground for a

reasonable time so that they can work the groujid

without the hiudi'ance of litigation. Plaintiffs con-

ceded that the lease has expired and do not deny but

that they have rights under the bonds given to secure

them from damage caused by the litigation.

It is certainly a novel proposition when we ask a

court of equity to extend the term of a lease beyond

the period of time specified by the parties themselves

in their contract. We must remember that time is

made the very essence of the contract itself. The

teiin or time of the lease is one of its most important

elements. The value of a lease is determined by its

term or period. In the contract of lease the parties

definitely agree upon the period for which the lease-

hold estate is to run, and the consideration is deter-

mined by the length of the period. In no sense can

we call the term of the lease a mere incident. It is

the most important tiling about which the contract-

ing parties concern themselves when the lease is

made. If a court of equity can upon any set of facts

lengthen or shorten the term of the lease, we sub^mit

that the court will then be making a new contract for

the parties. We can just as Avell say that a court of



equit}^ can upon facts occurring after the lease is

made, change the rental to be paid. Suppose that

after a lease is made not upon advantageous tenns a

large pay streak is found, can a court of equity,

because of facts liappening after the execution of the

lease, malve a new lease and increase the royalty to

be paid?

"A mistake in a written contract is a ground
for equital^le relief, ])ut equity will not reform a

contract which speaks the true agreement of the

parties.
'

'

Rohertson v. Walker, 51 Ala. 484 (1874).

"Where a party fails to show that anything

agreed on was omitted from the writing through

fraud, accident or mistake, he is not entitled to a

reformation thereof.
'

'

Breja v. Pryne, 94 la. 755.

We are familiar with the principle that courts can

reform contracts where fraud is shoivn entering into

the execution of the contract, but where the contract

itself was fairly executed, we do not see how any

facts occurring after the execution of the contract

can justify a recasting of the contract. Courts of

equity can compel the parties to carry out a contract

as in the case where specific performance is decreed,

but where a contract is fairly made and no fraud is

alleged, we do not see how a court of equity can

make a new contract for the parties. It has always

been against the policy of the law to permit courts of

equity or of law to make contracts for parties. In

any case where a contracting party found that he

was about to lose money by a contract fair in its



inception, he would if equity permitted rush into

court with a prayer that the contract be recast or

remade for him so that he might escape the conse-

quences of bad business judgment.

We think that no case can be pointed out, which
goes to the length of permitting a court of equity to

make a new agreement for the parties, where it is

not shown that they actually did make a contract

different from the one reduced to writing, or that

there was fraud or misrepresentation in the making
of the contract.

It is not contended in the case at bar that the

w^ritten lease does not express accurately the agree-

ment of the parties as of the date ivlien it was exe-

cuted. Nor do the parties plaintiff in the court be-

low contend that there was any fraud or misrepre-

sentation entering into the making of the contract.

The minds of the parties met upon the proposition

that the length of the estate granted to the lessees

was from February 26th, 1906, to July 1st, 1909.

Can a court of equity upon any state of facts

lengthen or shorten the period of the lease, when the

contract of the parties is clear and certain? We do

not have here a question of relief from forfeiture.

The duration of the estate granted is of the very

essence of the contract. It is not a question of date

of pa^Tnent or forfeiture for non-payment upon a

certain date. As before stated the term of the lease

is the essence of the entire transaction and can in no

sense be considered as incidental to the subject mat-

ter about which the parties were contracting. We



conclude therefore that if a court of equity can

change the term of the lease ujDon any state of facts

arising after the execution of the lease, then a court

can make a new contract for the parties.

We could if necessary cite a hundred cases where
courts haye refused to make new wills for deceased

persons where there could be no doubt in the mind
of the court but that the testator tvould haye made a

different yill, if he had been aliye at the time the

will was being litigated. So in the case at bar the

parties plaintiff in the court below, might haye pro-

yided in their lease for a continuation of the term
in case of interference with their possession, but

they did not do so. Can the court now remake their

contract for them? Their remedy at law in the

nature of a suit for damages is not affected one way
or another by the action of the court in the case at

bar. An extension of the term of the lease by the

court may be a remedy but it is also introducing into

the contract made by the parties a thing about which
they did not directly or indirectly agree. We sub-

mit that if the court can insert by adjudication into

the contract of the parties an element of importance,

then the court can change entirely the contract and
make a new contract for the parties.

THE JfOVEL DOCTRINE OF THE CASE AT BAR RESTS FOR ITS

AUTHORITY UPOX THE CASE OF STAHL v. TAX YLECK,

41 Jf. E. 35 (OHIO 1895).

We are informed by counsel who tried the case at

bar in the court below that the learned court consid-
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ered the above case an authority upon the question

involved herein.

The Facts of the Case of Stahl v. Van Vleck.

The lease involved so far as its term was con-

cerned provided as follows

:

''It is further agreed by and betvreen said

parties, their successors and assigns, that this

contract and the rights and privileges therein

granted and conferred shall continue and be in

force for five years from the date hereof, or so

long as oil, gas or other valuable substances, he

found and developed upon said premises, in pay-
ing quantities/^

(Note the provision in the lease itself pro-

viding for an extension. This jDrovision differ-

entiates it entirely from the case at bar.)

Some months before the expiration of the time

limited in the lease within which to begin operations

the lessee (defendant) asked plaintiff as per the

terms of the lease to designate the acre on which

lessee was to begin development. This was done and

lessee began boring for oil. Lessor then wished to

designate a different acre but lessee refused to con-

sent. Lessor (plaintiff) then brought a suit allegmg

(a) contract without consideration, (b) conditions

of lease not performed, (c) mistake in lease. An

injunction was procured.

The Law of the Case of Stahl v. Yax Vleck.

The court found (a) that there was a sufficient

consideration for the contract of lease, (b) that all



the conditions had been performed, (c) that plain-

tiffs' contention as to the mistake in the contract

should be upheld.

The court then in its opinion proceeds as follows

:

"Lastly, it is urged that, under the circum-

stances of this case, plaintiff should have had
the privilege of making a second location of the

place for the drilling of the well on his land, and
that, as the five years had elapsed at the time of

the trial, the lease had expired by its own limita-

tion, and judgment should have been given in

favor of plaintiff. * * * As to the expira-

tion -of the five years, the rule is that, where a

party is prevented from performing his contract

by injunction wrongfully obtained, he shall at

the end of the litigation, have as much time in

which to perform as still remained at the date

of the injunction, the rights thereafter to be the

same as they would have been in case no injunc-

tion had been issued. In short, the time be-

tween the issuing of the wrongful injunction

and the ending of the litigation is not regarded

and cannot be counted to the detriment of the

enjoined party. To hold otherwise would per-

mit a man to profit by his own wrong. This

principle has been carried so far as to estop a

party from availing himself of the statute of

limitations. (Treasurer of Brown County vs.

Martin, 33 N, E. 1112.)"

The case of Treasurer of Brown County v. Martin,

33 N. E. 1112, is the only authority cited to support

the opinion of the court. This case involved an

assessment for building roads which was held not

barred by the statute of limitations where plaintiff

had been prevented from enforcing the assessment

by injunction until his time to commence suit had

expired. The principle cited in support of the de-
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cision was that no one shall be permitted to take

advantage of his own wrong and plead the statute of

limitations where he himself had caused the statute

to run as against the other party. Story on Equity,
Jurisprudence, Vol. 2, Sec. 849, is cited in the opin-
ion as follow^s

:

''If a party should apply to a court of equity
and carry on an unfounded litigation, pro-
tracted under circumstances and for a leng-th of
time which should deprive his adversary of his
right to proceed at law on account of the statute
of limitations having in the intermediate time
run against it, court of equity would themselves
supply and administer within their own juris-
diction a substitute for that original legal right
of which the party had been thus deprived, and
by their decree give him the fullest benefit of it."

So far as the statute of limitations cases are con-

cerned like Treasurer of Brown County v. Martin
(supra), it is easy to understand how confusion has

resulted from comparing the period of tin:ie provided

by a statute of limitations with the period of a lease.

The statute of limitations is not a contractual deter-

mination of the minds of the parties. It is a law

enacted in line with a good public policy. It is a

personal privilege which may be pleaded or waived.

It is proper that a court of equity in some cases shall

not permit a person to take advantage of another

person by pleading the statute of limitations. The
statute of limitations has nothing to do with the con-

tract of the parties and a court of equity can inter-

pose to prevent the plea being made without in any
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way changing the contract of the parties. We sub-

mit this decision does not support the doctrine of the

case of Stalbl v. Van Vleck.

Furthermore in the case at bar the term of the

lease was absohite and time was made of the essence

of the contract. In the Stahl case the term of the

lease was not fixed and absolute but was to be deter-

mined by whether or not (and so long as) oil, gas

and other valuable substances were found and de-

veloped upon said premises in paying quantities.

Oil lands differ from gold mines in many w^ays but

in one especially that might affect the question being

discussed. Unless oil lands are worked with expedi-

tion the oil may be drained off by other wells in the

neighborhood. In determining how long the lessee

in the Stahl case should have to begin his w^ork the

court may well have interpreted the contract liber-

ally in his favor. But where the term of the lease

is fixed and not left to be determined by any acts

performed under the contract, we cannot understand

how courts can interfere to the extent of making a

new contract for the parties.

Rawle on Covenants, says:

'

' The rule that the measure of damages on the
covenants for quiet enjoyment and of Avarranty
is limited by the consideration money and inter-
est maj be said to be now settled law in * * *

California, and such a rule has been adopted by
the Supreme Court of the United States."

''Thus in the well considered case of Tucker
vs. Clarke (2 Landf. Ch. (N. Y.) 96), a pur-
chaser having brought suit on his covenant re-

fused to accept the outstanding title which his
vendors had acquired since the conveyance and
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had tendered him together with the costs of his
suit. The vendors having filed a bill to compel
him to accept this title, it was dismissed by
Landford, V. C, who said, 'The complainants
do not ask the court to compel a specific per-
formance of an open agreement. * * * The
executed contract was, that the complainants
were seized of the lots, and if they were not, that
they should repay the consideration money. * * *

This is sought to be reconsidered and turned
into a contract by which if it should ever turn
out that they were not seized, they might either

rei3ay the consideration, or procure a good title

to be conveyed. * * * The court cannot grant
the relief prayed by the bill without first making
such a contract for the parties ; a contract which
they never did make, and I presume never
would have m.ade if any failure of the title had
been sup230sed probable vrhen the conveyance
was executed'."

RawJe on Covenants, Sees. 164, 182.

"Relief will be granted in cases of written in-

struments only where there is a plain mistake,
clearly made out by satisfactory proofs."

"In regard to mistakes in wills, there is no
doubt that courts of equity have jurisdiction to

correct them, when they are apparent on the

face of the will, or may be made out by a due
construction of its terms; for in cases of wills,

the intention must prevail over the words. But,

then, the mistake must be apparent on the face of

the will, othervrise, there can be no relief; for,

at least since the Statute of Frauds which re-

quires wills to be in writing (whatever may have
been the case before the statute), parol evidence,

or evidence dehoi^ the will, is not admissible to

vary or control the terms of the will, although it

is admissible to remo^.'e a latent ambiguity."

Story on Equity, Sees. 157-179.
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THE STATUTE OF LIMITATIONS CASES.

In order that there may be a clear understanding

of what we have called the statute of limitations

cases, and their bearing on the case at bar, we cite

herewith a few instances where the period within

which an act can be performed has been extended

by a court of equity.

''The subject of this action is a claim for pro-
fessional services performed during and after
the 3"ear 1854, but prior to the 3^ear 1857, for the
defendant, by the late firm of Ludwig, Smith &
Fincke, attorneys, of which the plaintiff is the

sole surviving partner. The defendant sets up
as a defense the statute of limitations.

''It appears that the plaintiff and his copart-
ner, Smith, in the year 1857, were restrained

from collecting any of the assets or property of

the said firm by an injunction made in an action

then pending in the Court of Common Pleas of

the City and County of New York, brought by
the administrator of the plaintiff's deceased co-

partner, Ludwig, and that such injunction con-

tinued in force until 1877 * * *.

"The statutory provision in respect to the

effect of the stay is that 'when the commence-
ment of an action has been stayed by injunc-

tion * * * the time of the continuance of

the stay is not a part of the time limited for the

commencement of the action'."

Fincke v. Funke, 25 Hun. 616 (1881).

'

'A debtor who procures and keeps in force an
injunction against the collection of a debt which
he ought to pay, until it is barred at law by the

statute of limitations, will not be allowed to

avail himself of the bar in a court of equity.
'

'

Union Mid. Life Ins. Co. v. Dice (C. C.) 14

Fed. 523; 11 Biss. 373.
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''An injunction in a suit by one in iDossession,
restraining the owner of the paramount title to
land from setting up or insisting on any title or
interest therein, affords a sufficient ground of
equity for not allowing the statute of limitations
to become a bar of such owner's right during the
time such injunction was in force.''

Kelly V. Donlin, 70 111. 378.

"An injunction, restraining the receiver of a
mutual insurance company from collecting and
receiving any moneys on the premium notes of
said company, included a note made for the pur-
pose of being shown to the commissioner ap-
pointed by the comptroller to examine the con-
dition of such companies ; and therefore the time
during which such injunction was operative
must be deducted, when the statute of limita-
tions is interposed as a defense to a suit on such
note."

Sands v. CampheJ], 31 N. Y. 345.

"Pending a suit, defendant dies. A bill was
filed to achninister the estate as an insolvent
estate, and the prosecution of suits was en-
joined; creditors being required by decree to
make themselves parties to the chancery suit.

Plaintiff, notwithstanding, jDrosecuted his suit
to final judgment in his favor, reviving it

against defendant's administratrix. He then pre-
sented his claim, but after the time when, but
for his suit, the claim would liave been barred
by the statute of limitations. Held that the
statute interposed no bar.

'

'

Latfa V. Sumerow, 72 Tenn. (4 Lea) 486.

Section 1301 of Snyder on Mines, seems to support

the theory of appellees' complaint and must there-

fore be considered. The said section is as follows:
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''The covenant for qniet enjojTnent generally
involves the right to an extension of the lease
for any time when the lessee shall be prevented
from operating the mine by reason of any un-
foreseen circumstances or 'the injunction of a
court. Otherwise than this it is the general
right flowing from their reL^tion of landlord and
tenant which is implied even though not ex-
pressed in the lease."

In supporting this doctrine Snyder cites Bain-
hridge on Mines, but nothing in that book that we
have been able to find sustains the doctrine.

Snyder also cites Turner v. Reynolds, 23 Pa. Stat.

199, decided in 1854, but the three points on which
the appeal was based in that case were as follows:

1st. That John Smith, under whom plaintiffs claimed,

had no title. 2nd. If he had, it had passed to

Francis Smith under whom defendants claimed.

3rd. No action brought for land, and title shown
for coal only ; no recovery could be had on action as

brought. We fail to see that there is ami:hing in

these points to sustain the doctrine which Snyder
claims.

Snyder also cites Burr v. Spencer, 26 Conn. 159,

decided in 1856.

In this case, plaintiff was assignee of lease of 30

acres of land containing a quarry. Defendant held

under parol lease of part of premises (i/4 acre) from
owner of land. Points in dispute were whether de-

fendant could set up an outstanding mortgage to a

stranger to defeat action in ejectment. (Held he

could not.) Also whether defendant could offer in



16

evidence conversations between owner of land and

original lessee (plaintiff's assignor) to show that the

only object w^as to lease the right to quarry on the

land. (Evidence excluded.)

We submit that this case does not sustain the doc-

trine set forth by Snyder.

Snyder also cites Swan v. Brown, 8 Kan. Apj).

505, decided in 1899. We quote from the decision

of the court

:

"The only substantial issue presented for de-

cision by the trial court was, whether the lease

bound the defendant to pay annually a sum
equal to the agreed royalty on 500 cars of 500

bushels of coal each, even if a less quantity than

the minimum named in the lease should be actu-

ally taken from the mine in any year.
'

'

(Judgment for defendants reversed.) The
clause in the lease is: "The annual output of

said mine, dating from August 1, 1893, shall not

be less than 500 cars of 500 bushels each of

royalty coal." Nothing in this case but the in-

terpretation of the unambiguous terms of a

lease.

Snyder also cites Knotts v. McGregor, 47 W. Va.

566, decided in 1900.

"That was an action of covenant by lessees

against lessor's executrix. The points in con-

troversy were (1) whether action of covenant

lies against lessor's executors. (Held it does.)

(2) Whether making of lease to other parties,

and denial of entry to original lessees amount to

breach of covenant. (First does not; second

does.) (3) Question as to misjoinder of par-

ties. The expressions used by the court which

seem even indirectly to bear on the question at

issue :
'

'When one makes a lease to another, he
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impliedly covenants that the lessee shall enter

into the possession, and quietly enjoy the pos-

session. It implies that the demised premises
shall be open to entry by the lessee at the time

fixed for taking possession. (King vs. Reyn-
olds, 42 Am. Rep. 107.) Reason and justice say,

that if the lessor refuse to admit the lessee into

possession, if he withhold possession from him,

he violates his covenant.
'

'

It is significant that the demand was not for a re-

newal of the lease, but for $150,000 damages.

Snyder also cites Tiley v. Moyers^ 43 Pa. St. 404,

decided in 1862. We quote as follows

:

''Otherwise than this, it is the general right

flowing from their relation of landlord and ten-

ant, which is implied, though not expressed in

the lease." "The points in controversy in this

case w^ere: 1st. Whether eviction suspends

rent. (Held it does.) 2. Contended by de-

fendants that lease was of the" whole coal bank,

not merely permission to take out coal, there-

fore, entry by lessors, even though on a different

part of the bank amounted to eviction. (Held

that this depended on the extent of the demise,

'and on this point the lease is disgracefully am-
biguous')."

Snyder also cites Wcdker v. Tucker, 70 111. 527,

decided in 1873.

In this case the lease was of "the farming
lands described and mentioned in the said ar-

ticles of agreement with and lease from said

Ledyard, together with the right to mine, dig,

extract and carry away coal from the said prem-

ises". * * *
"^

It was contended that the lease

did not include the fanning lands, contention

being based on various argimients of probability,

such as the absence of covenants with regard to

the farming land. Held that the contract should
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be interpreted according to its clear and unam-
bigiious meaning. Held also that lessees were
excused from further working mine after it was
exhausted.

ox COVEXAMS FOR QUIET EXJOTMENT.

We do not dispute the fact that the covenant of

quiet enjo^-ment may be, and generally is an implied
covenant of a lease. ^Ye concede that in the lease

involved in the case at bar there was an implied
covenant of quiet enjoyment. The real question at

issue is as to what would he the remedy for a breach
of a covenant of quiet enjoyment, and we submit
that the remedy is always an action for damages.
We have not been able to find a ease with the possible

exception of the Stahl case where it was ever sug-

gested that a lessee whose possession has been dis-

turbed can bring a suit in equity to have the period

of his lease extended. AYe could cite very many
cases which hold that the proper remedy for a lessee

whose cpiiet enjoyment of the lease has been dis-

turbed is an action for damages.

''"When the covenant of quiet enjo;\mient is

broken, tlie ol)ligation to pay rent is suspended,
and the presumption in ordinary cases is, that
the tenant suffers no damage, the rent being an
equivalent of the use. If the lessee claims dam-
age, he must show it."

Tiedewru) on Ben] Propertjj, Sec. 189.

"It (the covenant for quiet enjoyment) is

almost altogether superseded by the covenant
of warranty, from which it camiot be materially
distinguished. '

'

Tiedeman on Real Property, Sec. 854.
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''If the covenant is broken, as will be more
fulh' explained in a sul^scqucnt paragraph, the
covenantee is entitled to an action for damages
against the covenantor."

Tiedenuni on Feal Property, Sec. 856.

"The majority of the courts, following the
principle of the ancient feudal warranty, hold
that the true measure of damages is the consid-
eration paid, and interest to date of eviction, or
of the judgment. Such is the rule in England,
the United States courts, * * * California.
* * * But in Connecticut, Vermont, Maine
and Massachusetts the covenant is treated as one
of indemnity, and the measure of damages is

taken to be the value of the laud at the time of
eviction.

'

'

Tiedeman on Real Property, Sec. 861.

MUTUALITY OF BEMEDIES.

We wish to ask the question as to whether or not

it would be contended by appellees that the lessors

would have the right in the event of a breach of some

of the covenants of the lease, to compel the lessees

to accept an extension of the term of the lease and

pay for the same. In other words, suppose that un-

der the terms of the lease the lessors were compelled

to pay a regular monthly rental for the use of the

property. Suppose that the lessees had committed

some breach of some of the important covenants of

the lease during the last months of the term thereof,

w^ould it be seriously contended that the lessors could

upon an equitable showing compel the lessees to ex-

tend the term of the lease because the lessees had
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prevented in some wa}' the lessors from enjoying the

fruits of the lease? We think that the obvious an-

swer to the question is that no such relief could pos-

sibly be granted by a court of equity. The lessors'

damage for a breach by the lessees of any of the

covenants of the lease can be easily determined, and

the mere fact that the lessees by legal proceedings

cut the lessors out of the fruits of the lease would be

no reason why a court of equity should make a new

lease for the parties.

Much has been said about estoppel and the theory

of the plan of the case at bar seems to be that the

lessors are estopped from denying that the lease is

automatically extended as to its teiin by certain acts

of the lessees. We have found many cases where the

doctrine of estoppel has been invoked in favor of the

lessors and against the lessees, but we have been un-

able to tind any case which holds directly or indi-

rectl}^ with the exception of the Stahl case, that a

lessee can invoke the doctrine of estoppel by reason

of any acts of the lessor. It is a well known doctrine

that the lessee is estopped from disputing the title of

the lessor, and he is also estopped to claim under the

lease after he has recovered damages for breach of

the covenant for quiet enjo^nnent (Rawie on Cove-

nants, Sec. 185), but it certainly is a novel doctrine

that the lessor is estopped from claiming that his

lease has expired by its terms because of some acts

that the lessor may have done.

Counsel for appellees in his oral argument, though

not in his brief, quoted also the case of Eastern Oil

Company v. Coulehan, 64 S. E. 836. This was a
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case involving an oil lease, executed August 3, 1901,

'' to have and to hold the same unto the lessee for the

*' term of five years from this date, and as much
" longer as oil or gas is produced, or the rental paid

'' thereon". (It will be noted that in this case, as in

Stahl V. Van Vleck, there was a provision for an ex-

tension.) Gas was struck about July 20, 1906, but

lessee decided to drill still deeper, and ordered his

men to work Sundays as well as week days. Lessor

prevented the Sunday work by suggesting to the men
that it was illegal, thus causing some time to be lost.

Shortly after midnight of August 2nd, lessor ejected

lessee's men, claiming that the lease expired at mid-

night of the 2nd. On the 3rd, work was resumed,

and gas discovered on the 4th. On December 8th,

1906. lessees obtained an injunction protecting them

in the possession of the land and enjoining lessors

from interfering with them. The injunction was

dissolved by the Circuit Court and the case was ap-

pealed, coming thus into the Supreme Court of Ap-

peals of West Virginia.

The points contended for by plaintiffs (lessees)

were (1) that the conditions of the lease had been

fulfilled by the first discovery of gas in July;

(2) that the second discovery would have been made

within the five years., but for the unv/arranted inter-

ference by the lessors. Defendants (lessors) main-

tained (1) that the first discovery could not be relied

upon, as it was abandoned; (2) that the lease ended

at midnight of August 2nd, so that the interference

by the lessors was not unwarranted, and if the lease

did not end August 2nd, it certainly ended August
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3rd^ and lessees could not avail themselves of the dis-

covery on August 4th; (3) that plaintiff had an ade-

quate remedy at law.

So we see that in this case many other points were

involved besides the one on which the case at bar

turns. It was strongly urged that the first discovery

of gas was a substantial performance of the condi-

tions of the lease, and under that view, the term was

extended ipso facto. Many cases were examined

bearing on the question of whether the last day of

the lease should be included or excluded.

In rendering judgment the court says:

''We perceive that upon the facts sho^^^i, the
plaintiff is entitled to relief by injunction upon
at least two well recognized grounds of equitable
jurisdiction. First, uj^on the principles appli-

cable in cases calling for relief from a forfeit-

ure ; Second, upon the ground that where there
has been a substantial compliance with the con-

tract, and gross injustice would be inflicted upon
the plaintiff by denying him relief, relief should
be granted."

The entire argument of the appellees rests in the

two cases cited, Stahl v. Van Vleck and Eastern Oil

Company v. Coulehan. We resj^ectfully submit that

even admitting for the sake of argument that each of

these cases was correctly decided, they will not sup-

port the proposition contended for by appellees.

Each of these was the case of an oil lease and the

term of each was five years or as long as oil or gas

shall he found in paying quantities. The five years

in each case Avas not the limit of the lease, but rather

in the nature of a period of probation, if it might be
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so termed, a time at which the lease was to be termi-

nated or forfeited if oil or gas should not be discov-

ered before that. The apparent intention of the

parties was that the lease in each case was to extend

beyond the five years should oil or gas be found.

In the case at bar there was no such intention at the

time of m.aking the contract, nor at any time. In
conclusion, appellees say, "Here are the cases to sup-
" port the proposition for which we contend, where
"are your cases per contra?" We submit that

every case in the books where an action has been

brought on covenant for quiet enjoyment is per con-

tra, for in not a single one of them that we have been

able to find, has an extension of the term been asked

for, or even mentioned, much less granted. In every

single case, the remedy asked for or allowed was
damages.

In McGarij v. Hastings, 39 Cal. 360, the measure
of damages is stated to be purchase money and inter-

est thereon.

In Knott V. McGregor, 47 W. Va. 566, cited by
Snyder in support of the proposition for which ap-

pellees contend, there was a clear case of breach of a

covenant for quiet enjoyment, but the prayer is for

damages, and so it is with every case in the books.

Conclusion.

In conclusion we submit therefore that regardless

of the question as to whether or not a sufficient show-

ing was made for the granting of the injunction pen-
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clente lite upon the facts, the complaint in the case

at bar does not state a cause of action for equitable

relief and the injunction must therefore fall. We
take it to be an obvious proposition that the judge

of the lower court could not grant an injunction

where the complaint in the case fails absolutely to

state a cause of action.

EesjDectfully submitted,

Albert H. Elliot,

Attorney for Appellants.
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Mr. Metson—My learned friend has taken a rather

unwarranted advantage of me and of the rules of the

Court. I assumed that when the appellants filed their

brief, the argument therein was what I had to prepare

to meet. The argument, therefore, made by my
learned opponent takes me by surprise, departing en-

tirely, as it does, from, and being contradictory of

their brief.

His fairness in presenting the case here orally only

tends to point his ability and shrewdness in masking

the real situation that exists in this case. His argu-

ment, by failing to comment upon the facts shown by



the record, and admitting that under ordinary circum-

stances they would state a prima facie case for equita-

ble relief, covers up and conceals the enormity of the

wrong done us and the grossness of the fraud com-

mitted by the appellants. This fairness is almost on

a par with that of Mr. Bruner, one of the counsel be-

low, who, in testifying at the time that the preliminary

injunction was granted (which injunction we are here

seeking to sustain), narrated the facts as to his conduct

with reference to this property in the Chambers-La-

Farge case. This testimony is interesting reading in

connection with the affidavits signed and sworn to by

his clients in this case, the same clients in the other

cases which have been before this Court in Hammer

vs. JVaskey^ and Halla vs. Cowden^ and of which

cases your Honors will take judicial notice.

The inception of this controversy was in February,

1906, when Messrs. Halla, Schwarz and Hammer

made a lease to a man named Cowden of the Golden

Bull claim. Subsequently Mr. Cowden transferred

this lease to a partnership known as the Golden Bull

Mining Company. After rich diggings had been dis-

covered, and the value of the property became appar-

ent (as your Honors know from these other cases), the

members of the Golden Bull Mining Company were

persuaded by their lessors to put in escrow with a man

named Reed a release of their lay. Mr. Reed was

1172 Fed., 31.

2 170 Fed., 559.



afterwards unlawfully deprived of that release by

Messrs. Halla, Schwarz and Hammer, our opponents,

in entire disregard of their covenants with the Golden

Bull Company. Thereupon these lessees, known as the

Golden Bull Mining Company, were obliged to begin

an action in ejectment to recover this Golden Bull

mine. The case went to judgment in favor of these

lessees, an appeal was taken, and this Court sustained

the action of the Court below, holding that the lessees

were entitled to the mine, and directed that the lessors,

Halla, Hammer and Schwarz, be ejected from the

ground which they as owners had leased to Cowden.

As your Honors will remember, that was one of the

cases in which counsel worried so about the telegraph-

ing of the Mandates, and wherein your Honors short-

ened the time for filing petitions for a rehearing.

Finally you ordered the mandate sent down by tele-

graph so that it reached Nome about the 3d day of June

of this year, 1909. Your Honors will therefore see

that the wrongful action of Hammer, Halla and

Schwarz unlawfully deprived these laymen for a pe-

riod of nearly three years of the occupation of the prop-

erty of which they, these lessors, had covenanted these

lessees should have the peaceable and quiet enjoyment.

And yet this is only part of it. Your Honors will

remember Waskey was litigating in the case of Waskey

vs. Hammer against the same owners—Hammer, Halla

and Schwarz. That was a controversy with reference

to the overlap of this same Golden Bull on the Bon
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Voyage—conflicting locations—and the rich dumps

therein. This latter was the other case wherein appli-

cation was also made to your Honors to send the man-

date down by wire, and wherein you held it here tem-

porarily upon a $50,000 bond, although it finally was

allowed to go down.

These two cases, one between the owners and lessees

and one between the conflicting locators, were pending

at the same time. In the case of Hammer vs. Waskey,

you decided that the Bon Voyage title was void. This

was so held because Whittren, the locator of the Bon

Voyage, after he had properly made his location,

amended his lines to cut ofif a small excess in area over

20 acres which he had, and by so doing left his dis-

covery hole a few feet without the marked lines. Sub-

sequently Whittren made a new discovery, but before

this new discovery in the Bon Voyage he had become

a deputy United States mineral surveyor; and your

Honors, following what you deemed your duty as to

the strict letter of the law, ruled that the subsequent

discovery on the Bon Voyage could not be available to

Whittren as against the Golden Bull location, because

he had then become a deputy surveyor.

It appears from your records that this deputy min-

eral surveyor, whose location, by your decision in that

case, had become invalid, had, by deed, theretofore

conveyed to a man named Chambers a half interest in

this Bon Voyage claim. Your decision in May of this

year holding he had vitiated this Bon Voyage location,



necessarily the Chambers title derived through him was

vitiated.

With this state of affairs existing, we find these

lessors, Hammer, Halla and Schwarz, beaten in this

Court, seeking other means of defrauding their much-

abused lessees. Beaten in the Cowden-Halla case by

the decision of this Court, and the writ having gone

down to eject them, they fly to Chambers, against

whose title you had decided, for relief.

Evidently a scheme is concocted because we find

Mr. Chambers forthwith applying to the District

Court below for an injunction against Hammer, Halla

and Schwarz (his fellow conspirators), and against

these long-suffering lessees. Chambers' bill is based

upon this void Bon Voyage title. On the very day these

lessees are put into possession under your mandate we

find that Mr. Chambers obtained an injunction against

Halla, Hammer and Schwarz, and also against the

members of this Golden Bull partnership, their lessees.

In other words. Chambers obtains an injunction against

both lessors and lessees based upon this title which your

decision in H'aminer vs. Waskey had theretofore held

void.

Now, your Honors will further find this record

shows that Messrs. Hammer, Halla and Schwarz,

through and by their attorneys, go into court— (Mr.

Bruner so testifying, very fairly)—in this brand new
injunction case of Chambers vs. LaFarge, which I have

been talking about. Mr. Bruner also argues to the



Court below for some of the defendants that of course

Chambers, the plaintiff, is entitled to an injunction.

In other words, the counsel for these lessors, who in the

first place ousted their lessees, afterwards, being legally

beaten, frame up with Chambers, well knowing that

this Court has decided that he had a void title, to assist

him, the plaintiff (they acting for a portion of the de-

fendants) to obtain an injunction against both lessors

and lessees; the object being, undoubtedly, to meet the

contingencies that had arisen by reason of your Honors

issuing the mandate to the court below, directing the

Marshal to execute certain judgments. This much is

admitted under oath by counsel for these lessors, and

it is shown in this record.

These are the bald facts. In the first place, for pretty

nearly three years these lessees are kept out of pos-

session by their lessors who signed the lease. Are the

lessors not estopped to deny that these lessees had the

legal right to work that ground for a quantity of time

equal to the time during which they were deprived of

its use? Is there any difference in principle—in legal

construction—between quantity of time and quantity of

ground, between the quantity of ground and the quan-

tity of royalty? Isn't it all a matter of quantity? And

if there be quantity of area, quantity of time and

quantity of royalty together, if a man has a legal right

thereto, why should not equity protect him as to area,

time or royalty against the unlawful acts of those who

are attempting to take advantage of their own fraud?
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The record further discloses the fact that when we

were before your Honors in May of this year and you

were fixing a bond as against our clients in Hammer vs.

IVaskey in the sum of $50,000 while we applied for

certiorari to the United States Supreme Court, and

when we were endeavoring to get this Court not to

change its rule as to the time given in which to petition

for a rehearing, and the counsel for the other side were

strenuously fighting us, Mr. Halla and Mr. Schwarz

wired their attorney, Elwood Bruner, instructing him

to execute a lease upon this Golden Bull property until

the first day of July of 1909 to their intimate friend

Charles Webb. Remember, that day is the day after

the expiration day of this lease made in 1906—the 30th

of June—at 95 per cent royalty against a royalty in our

lease of 30 or 40 per cent. At the same time they wired

Mr. Webb to go and see the Bruners and to protect

the Golden Bull dump.^

We find Bruner arguing as counsel for the defendant

and very frankly testifying (in direct contradiction of

affidavits filed by his clients) that he thought it was to

the best interests of Halla, Hammer and Schwarz to

have this injunction granted against them. For what

purpose? Why? Not for the purpose of benefiting

these lessees; not for the purpose of keeping with the

lessees this covenant of quiet enjoyment in their pos-

session, which the lessors under the law were obliged

to keep. It must then have been with some ulterior

a Tr., 80.
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object in view. And doubtless that object was to keep

out the laymen until the term of the lease expired.

Then they could claim what they are now claiming

here, that the lessees' remedy was only at law, which

remedy was exclusive.

In other words, these lessors went into the court be-

low (and counsel very frankly makes the same admis-

sion in this Court) and say, "We are undoubtedly

"wrong; but you must proceed differently; you must

"get out, then go before a jury and recover damages at

"law for our wrong; the law is exclusive; equity has

"no right to intervene here." Probably a jury will

render a verdict for damages in as large an amount as

the gold these lessees can extract from the ground, but

with such shifting demonstrations we can expect noth-

ing but a nonsuit on execution.

The record further shows that Chambers was unable

to get the $25,000 bond which the Court fixed as a con-

dition for issuing the injunction against which we com-

plain. Some of the people whom he was enjoining

were anxious to help him out of his difficulty, however.

Mr. Bruner of the defense went with the counsel for

the plaintiff, and actively assisted him in getting the

bond signed by people friendly to defendants Hammer,

Schwarz and Halla. In other words, furnishing a bond

to the plaintiffs so that the defendants are thereby tied

up—but their lessees, most significant fact, are also

tied up.

These leases then had but thirty days to run; there



were valuable dumps upon the Bon Voyage and the

Golden Bull that had been extracted. They are there

ready to be washed out; these lessees want to sluice them

up. This injunction, which prevents their being thus

washed up, is obtained by Chambers with the assistance

of counsel for the lessors (defendants)—an anomalous

condition in a lawsuit.

Eventually these lessees are by this combination of

plaintiff and part of the defendants effectively tied up.

About the i8th of June, 1909, the appellants now at the

bar got together and Chambers, Hammer, Halla and

Schwarz entered into an agreement and passed deeds

covering these properties whereby, so far as the two

combined locations are concerned. Doctor Chambers

gets four-sixteenths, Halla gets six-sixteenths, Schwarz

three-sixteenths, and Hammer three-sixteenths of both

properties.^

They settled all their differences. They agreed

among themselves, but these lessees must not know it;

so they do not record the deeds. The contents of these

deeds, as well as the fact of their execution, are con-

cealed and the matter is allowed to stand. Their in-

junction was obtained on the 3d of June, 1909. On the

i6th of June of the same year they settled their differ-

ences, but they did not go down to the Court from which

they obtained the injunction and say, ''We have settled

our differences, may it please the Court, this injunction

is to be dissolved." On the contrary, they conceal the

4Tr., 59.
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fact that the settlement has been made because they

knew that the lessees would go before the Court and

upon that showing the Court would certainly dissolve

the injunction as to said lessors and the lessees be

allowed to go on and do the work which they under

their lease had a right to do, and had been constantly

and continually trying to do from the time the lease

was executed.

It was upon that state of facts that the Court below

granted the injunction pendente lite herein, and the

question now is, whether this Court is going to reverse

the action of the Court below and allow these people,

who have committed these great frauds, to profit by

their own wrongdoing?

Will equity interfere to prevent a man taking advan-

tage of his own wrong? Will it expand the time of

this lease to accord with the time that these people have

been kept out of the use of this property? Admittedly,

from some time in 1906 until the 30th day of June,

1909, when we began this suit—at which latter time

they had a force of men and tools and a machinery plant

upon adjoining ground, prepared to rush in and take

violent and riotous possession of this location, these

lessors had by trick, device and fraud kept these lessees

out of their legal possession and rights in these claims.

That is the situation. It is not a new problem.

Equity is older than the time of Blackstone, older than

the time of Grotius, who said that equity is the correc-
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tion of that wherein the law b}^ reason of its universality

is deficient. And so it should be applied here.

Counsel attempts to draw a distinction between the

cases we have cited—the precedents that we have quoted

—and the issues here, but he cites no cases to the con-

trary of the principle we are asserting; and a distinc-

tion cannot be drawn. Let us see what some of those

cases say.

I will begin first with the case in the Southeastern

Reporter of June 19, 1909, volume 64, page 838,

Eastern Oil Co. vs Coulehan et al. This, may it please

the Court, is also a lease case, like the one at bar. After

citing a number of cases the Court there said that:

"Jurisdiction in equity was maintained in many

of these cases on the well-recognized grounds of

avoidance of multiplicity of suits, removal of cloud,

and quieting of title, accounting, avoidance of for-

feiture, and specific execution of contracts. And it

has been held by this Court—in a number of cases

(naming them)—that the covenant for peaceable

and quiet possession implied in every lease for oil

and gas is not limited to the right of exploration, but

extends also to the right, after finding oil or gas, to

produce the same, and that injunction is the proper

remedy for enforcement of such covenant or to pro-

tect the exclusive right of the lessee under the con-

tract."

Now, may it please the Court, in that case a writ-

ten lease had been given by the owner of the ground;

it was for a specific period of time, to wit: five
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years, and there was a provision for an extension

if "discovery" v^as made during that time. During

the first part of the term, if the lessee did not go

to work and exploit the ground for oil or gas, he

was to pay a certain small quarterly rental. This

payment was made. Towards the end of the pe-

riod of five years, the lessee went into the possession

of the property and began sinking a well, seeking the

required "discovery." As the time was growing short,

the lessee put on full speed and instructed his men to

work on Sundays. This was unusual. The lessor then

went on the ground and intimidated these workmen by

suggesting that they were liable to arrest and punish-

ment for working on Sunday. He told them Sunday

work was against law, and if they worked the law

would be enforced. Naturally these drillmen then quit

work. A day or two afterwards, and just after mid-

night on the day before this lease expired (unless "dis-

covery" had been made) the lessor again went on the

ground and said to the drillers : "Now, here, this lease

is up at midnight; you have no right on these premises.

You are trespassing and will be treated as trespassers."

The drillers, in the absence of the lessees, stopped work

and left the premises. The lessees did not discover this

immediately and did not get to drilling with a new gang

of men until twelve hours afterwards. The new gang

went on with the work and on the very next day after

the five years had expired, the lessees struck gas in this

well. The lessor again notified them that the lease had
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expired and when the lessees refused to go, began pro-

ceedings in unlawful detainer. This summary proceed-

ing was progressing when the lessees sued for and ob-

tained an injunction against the owners, enjoining them

from in any manner interfering with the possession

until the rights under the lease had been determined.

I read from the case (page 840) :

"It is conceded the Indian sand was not penetrated

and the gas gotten there until about one o'clock of

August 4th, some twelve hours after the five years

had expired. What is the proper construction of

the lease as to time? It is for five years from date

and as much longer as oil or gas is produced or the

rental paid thereon. If oil or gas were produced

within the five years given for exploration, the full

term thereof was as surely for as much longer as oil

or gas should be produced, as it was for the term of

five years in which to explore. Failure to produce

oil or gas within that time, therefore, while not

strictly or technically working a forfeiture of any

further right to explore or produce oil or gas, re-

sulted in the same thing to plaintiff, and we perceive

no reason why in a proper case equitable principles

applicable in cases of technical forfeiture should not

be applied. The same necessity therefor, in order

to prevent a gross injustice, may arise in the one case

as in the other. It is said, however, that in contracts

of this kind time is of the essence thereof, and this

proposition, for which authorities are cited by

counsel, is not controverted; but the case we have in

hand is one where the plaintiif was legally entitled
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to the full term of five years given for exploration,

without let or hindrances of the lessor. Indeed, the

lessee by the implied covenants of his deed was en-

titled to the protection of the lessor therein. The

evidence satisfies us that, though defendant may not

have been guilty of serious breach of the implied

covenants of his deed, yet that he i^-iv anxious the

lessee should fail to get to the Indian sand in time,

did nothing to aid him, and actually succeeded by

his suggestions in preventing work on Sunday, and

caused a loss of about twelve hours' time after mid-

night of August 2nd, when he had no right of inter-

ference, but owed a positive duty to plaintiff to pro-

tect it in its rights. The drillers Kenny and Gafifney

give it as their opinion that had they not been thus

interrupted the well could have been drilled into

the Indian sand and gas produced from it before the

time expired.

"Do these facts and circumstances give rise to no

equitable rights against defendant? Shall he be per-

mitted to take advantage of his own wrong in this

way? And if he had not so interfered and the well

could not have been drilled in within the time, are

there no principles available to a court of equity

upon which the plaintiff can be relieved from the

gross injustice which the defendant seeks to inflict

upon it? The plaintiff was acting in good faith, had

invested large sums of money. The plaintiff (de-

fendant?) lost nothing, but he got the benefit of the

successful search, and wherein has he been wronged?

Defendant's counsel cite us to Thornton on Oil &
Gas, Section 141, for the proposition that 'although

a well be commenced in time, if it be not completed
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in time the lease will terminate.' For this Thornton

cites Cleminger vs. Baden, 159 Pa., 16, a case in

which, though the well was commenced in time,

there was no intention to complete it in time. It was

not begun in good faith, and it was very properly

held the beginning of the well did not prevent a

forfeiture. The other cases cited are of the same

character and are not, we think, in conflict with the

conclusion we have reached in this case. A lessor

should riot be heard to complain of a default caused

by himself, or permitted to take advantage of his

oivn ivrong. Delman Oil Co. vs. Bartlett, 62 W. Va.,

700; Cheney vs. Libby, 134 U. S., 68 ; Stahl vs. Van

Fleck, 53 Ohio St., 136; Hukill vs. Guffey, 37 W.

Va., 426.

"We perceive that, upon the facts shown, the

plaintiff is entitled to relief by injunction upon at

least two well-recognized grounds of equitable juris-

diction: First, upon the principle applicable in

cases calling for relief from a forfeiture; second,

upon the ground that u^here there has been a sub-

stantial compliance with the contract, and gross in-

justice would be inflicted upon the plaintiff by de-

nying him relief, relief should be granted. As we

have said, the case in hand does not, strictly speak-

ing, involve forfeiture, but is one, we think, calling

for the application of the same principles. The

reasons therefore are the same in both cases. 'The

reason of the law is the life of the law.' 'Affirmative

relief against penalties and forfeitures,' as was said

by this Court in Craig vs. Hukill, 37 W. Va.,^ 520,

'was one of the springs or fountains of equity juris-

diction, and the jurisdiction was very clearly exer-
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cised; and it would be going in the very opposite

direction and acting contrary to its very essential

principles to affirmatively enforce a forfeiture,'

citing Story, Pomeroy, and Bishop on this subject.

Unless the delinquency has been willful, the court

has discretionary authority in relation thereto. Rail-

road Co. vs. Triadelphia, 58 W. Va., 516, citing

Noyes vs. Anderson, 124 N. Y., 175, and other

cases. In Pheasant vs. Hanna, supra, jurisdiction

in equity was upheld to relieve a mining lessee from

a mere technical forfeiture.

"Now, on the subject of substantial performance

of the contract: There can certainly be no ques-

tion as to the fact that the plaintiff substantially

performed its contract. It had discovered gas in

one sand, and was about to find it in a lower sand

in still greater quantities, and we cannot say from

the evidence that, but for the improper interference

by the defendant with its operation, it would not

have discovered the gas in the lower sand within

the term of five years.^ Where there has been such

substantial performance of a contract, equity may

set aside or disregard a forfeiture occasioned by a

failure to comply with the very letter of an agree-

ment. And this Court, in Railroad Co. vs Triadel-

phia, page 517 of 58 W. Va., page 511 of 52 S. E.,

recognizes the doctrine announced in Henry vs.

Tupper, 29 Vt., 358, opinion by Chief Justice Red-

field, that relief may be granted in equity even

where the condition is for the performance of col-

lateral acts.

"For the reasons given we think the plaintiff has

5 Italics ours.
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made out a case entitling it to relief in equity, and
the decree which the Circuit Court should have

entered will be entered here, making perpetual the

injunction awarded upon the original and prayed

for therein and in the amended bill, and that the

plaintiff have its costs in this Court and in the Cir-

cuit Court in this behalf expended."

Now, is this not a decision by a court of substantial

standing in the forums of this country? It decides the

very question herein involved. The lessee in that case

had not discovered gas within the five years. It was

prevented from doing so by the action of the lessors in

suggesting to the drillmen that they were violating the

Sunday law, and thus frightening them into discon-

tinuing the work for that day; and further in telling

them that the lease had expired before it had really

done so, and that they were trespassers on the ground,

again causing a loss of twelve hours.

In that case if the lessee did not make a discovery

within the five years, its rights were forfeited ; the term

ended as did ours. And although it did not make the

discovery until the day after the five years had lapsed,

owing to the wrongful interruption of the lessors, yet

the Court held that the lessors should be enjoined from

taking advantage of this fact, as the condition arose

through their wrongdoing. We submit that is justice,

equity and law.

Counsel for our opponent has just admitted that
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Snyder is a non-partisan writer, and he has said upon

this subject:

"The covenant for quiet enjoyment generally in-

volves the right to an extension of the lease for any

time when the lessee shall be prevented from

operating the mine by reason of any unforeseen cir-

cumstance or the injunction of a court."

We do not rely upon an unforeseen circumstance as

being the cause of our injury in this case, but upon the

active wrongful conduct of the people that we are com-

plaining against, who by such conduct have kept us

from operating under this lease during part of 1906, all

of 1907 and 1908, and until the ist day of July, 1909-

During all that time, to about June i, 1909, we were

litigating with them in both the lower Court and this

Court.

The rule as laid down by Snyder is that the lessee is

entitled to an extension of the lease for any time when

the lessee shall be prevented from operating the mine

by reason of any unforeseen circumstance or the in-

junction of a court. That is the rule we ask your

Honors to support. Under the authorities cited in our

brief,^ which counsel has also just admitted correctly

state the law, namely, that a mining lease carries with

it a grant of the minerals during the time that the lease

is extant, and if a grant of minerals for that time can be

6 Sec. 1301.

7 Pages 27-30.
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upheld by the payment of a certain quantity of royalty,

then it should be upheld for quantity of time.

The conduct of these people concerns property rights,

and by their conduct they are destroying our property

rights. And equity will interfere where property rights

are threatened with violation, even in a criminal pro-

ceeding, ^ although it would seem to be settled that

equity will not otherwise interfere by injunction with

criminal proceedings.

Equity can as readily measure time as dollars.

Under the authorities cited, the court below had juris-

diction in equity to grant this injunction. Without

precedent we believe this Court would have been ob-

ligated under these facts to create one. It had as much
right to extend the time in this case as had the court

(in the case of Treasurer vs. Martin,^ cited in our

brief, and criticized by counsel in his argument) to re-

fuse to recognize the running of the statute of limita-

tions against the debtor.

In that case a man, knowing that he was indebted

for taxes, went into court and obtained an injunction

against the tax collector from enforcing the tax on the

8 "If, however, the act concerning which an arrest or criminal

prosecution is threatened affects civil property, and its enjoyment, in

protecting the property right, equity may properly enjoin the crim-

inal prosecution. In such case its interference is founded solely upon

the ground of injury to property and the necessity of preserving

property rights. High on Injunctions, Sec. 68; Dobbins vs. City of

Los Angeles, 25 Sup. Ct. Rep., 18; Davis & F. Mfg. Co. vs. Los An-

geles, 189 U. S., 207, 218.

9 33 N. E., 1112.
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ground that it was illegal. While the injunction was

in force, it was finally determined by the courts that it

was wrongfully obtained. By that time the period

covered by the statute of limitations had run against

the debt, but the debtor set it up as a defense to the ac-

tion when sued for the debt.

What did the court do? Did it permit the strict

letter of the statute to be enforced, or did it consider

the equities in the case? That court created a prece-

dent. It removed the bar of the law, as expressed in

the statute, and held that the debtor could not profit by

his own fraudulent acts.

Has not a court of equity then in this case the right

to do what is practically the same thing, and say to

these lessors:

"You gave these people a lease for a certain quan-

tity of time, and by reason of your fraud and wrong-

doing you prevented their enjoyment of the same;

now you must stay your hands from enforcing an

ending of the lease for a period of so many days or

so many months, as under the peculiar circum-

stances of this case, is necessary for these lessees to

work that ground."

We submit the jurisdiction of a court of equity is

broad enough to meet the conditions of this or any

other case where fraud is seeking to hamper and des-

troy property rights.

Another precedent we can refer to, is Stahl vs. Van
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Fleet. ^^ It also concerned a mining oil lease. The

period of the lease was for five years, and thereafter if

lessee made discovery during the five years. The les-

sees did nothing during the better part of the five

years, but in July of the last year (the lease being about

to expire in December) they started to work and began

by hauling timber on the ground to construct derricks

so that they might begin sinking wells. The lessor was

hesitating, saying he wanted a well first in one place

and then in another; and when the place was finally

decided upon, was still dissatisfied to the extent that

he applied to the court for an injunction restraining the

lessees from operating the ground. By this injunction

the lessees were prevented from drilling during July,

August, September, October, November and Decem-

ber, so that at the time of the trial the five-year period

of the lease had expired.

The lessors urged this expiration against the lessees,

but how did the courts receive it? Did they hold them-

selves bound by the strict legal construction of the lease

as to time? No. They held that the lease was extended

for the period of time that the wrongful acts of the les-

sor had prevented the lessee from working, and the les-

see was protected by the injunction for the same period

of time that he had been theretofore unlawfully de-

prived of the opportunity to work by the lessor.

That is really the case at bar. Counsel seek to distin-

10 41 N. E., 35.
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guish it by saying that there was a further provision in

that lease not in ours. I will read you the provision

:

"It is further agreed by and between said parties,

their successors and assigns, that this contract and

the rights and privileges thereby granted shall con-

tinue and be in force for five years from the date

hereof, or so long as oil, gas or other valuable sub-

stances be found upon said premises in paying

quantities."
^^

This period was a definite one for five years, with the

further provision that if oil or gas was discovered in

paying quantities, it might be continued further. But

such clause does not change the applicability of the case

to the facts here. Nor was that clause considered as

of any importance in the case cited, either by the par-

ties apparently or the Supreme Court of Ohio in its

decision. Says that Court (p. 39) :

"As to the expiration of the five years, the rule is

that where a party is prevented from performing

his contract by injunction wrongfully obtained, he

shall at the end of the litigation have as much time

in which to perform as still remained at the date

of the injunction, the rights thereafter to be the same

as they would have been in case no injunction had

been issued. In short, the time between the issuing

of the wrongful injunction and the ending of the

litigation is not regarded and cannot be counted to

the detriment of the enjoined party. To hold other-

1141 N. E., 35-6.
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wise would permit a man to profit by his own wrong.

This principle has been carried so far as to estop

a party from availing himself of the statute of limi-

tations."

In the case of American Window Glass Co. vs. In-

diana National Gas & Oil Co., 76 N. E., 1006, the Su-

preme Court of Indiana had occasion to construe an oil

lease v^hich gave the privilege of operating for petro-

leum on the lands leased "for the term of tw^elve years

'' and so long thereafter as petroleum, gas or mineral

" substances can be procured in paying quantities or the

" payments hereinafter provided for are made accord-

" ing to the terms and conditions attaching thereto

<'
. . .

," and held that the word "or" should be read

"and," so that the term was limited to twelve years

unless oil or gas produced before the end of the term.

I call the Court's attention to the following cases also

to the same point, that where the lease is granted for a

definite period of years with the same proviso and pro-

viding for the payment of an annual rental, that unless

the oil or gas was discovered within the definite period

of years, the lease was not extended by the provision

to pay or the payment of rent, namely:

Western Penn. Gas Co. vs. George, 28 Atl.,

1004;

Indiana National Gas & Oil Co. vs. Granger,

70 N. E., 395.
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So there is nothing in the point made by counsel

which will militate against the application of the rules

laid down in these cases to the one at bar.

We therefore claim, if your Honors please, that if

authority be needed, these cases present ample prece-

dent for the action of the court below. That the con-

trolling principle in this case has wholly been lost sight

of by counsel for our opponents, and that is that equity

will not permit a man to do the fraudulent things that

were done in this case, and then stand back and say:

It is true we made this lease, but if we had known

of all the gold in the ground, we would not have made

it. We would have blocked you earlier if we could

have done so. But now you have a remedy at law.

While you claim you are damaged in seventy-five

thousand dollars, you have a bond in $25,000 which

you can sue on. But you can't take this gold out of the

ground. We have willed it and the law is in our favor.

Maybe our bond is good. That will be determined on

execution, if you can find the sureties or us.

Will not a court of equity pierce such a defense?

We most emphatically assert that so unjust, so inequi-

table a condition cries aloud for the assistance of equity.

Mr. Fink—If your Honors please, I assume you

take judicial notice of your own records.
^^

12 Wilson vs. Colcugroph Co., 153 Fed., 961; Cushman Paper Box

Co. vs. Goddard, 95 Fed., 664.
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Permit me to remind you of certain facts disclosed

in the record of the case of Halla vs. Cowden, ^^ deter-

mined by you last spring upon writ of error to the same

court from which this record comes. The plaintiffs in

eiror in that case were identical with the appellants in

this, and the defendants in error there are the appel-

lees here. From the records in that and this case the

following facts appear:

In February, 1906, Halla et al, leased to one Cow-

den the Golden Bull mining claim by an instrument in

writing which by its terms expired July i, 1909.

At the time of the execution of this lease the prop-

erty leased was what in mining parlance is termed a

"wild-cat," that is, of no known value whatsoever.

Cowden et al. assigned this lease to his associates,

who, together with himself, composed the Golden Bull

Mining Company, the appellees in the case at bar.

In May, 1906, while the property was still a "wild-

cat," and of no known value whatsoever, at an expense

of some three thousand dollars (not one penny of which

has since been recovered), Cowden and his associates

caused a number of holes to be drilled upon the prem-

ises, and at a depth of some eighty feet below the sur-

face made the first discovery of valuable gold deposits

upon the mine, and developed a rich pay-streak cross-

ing the side lines of the claim.

After the discovery of this rich pay-streak, the prop-

13 170 Fed., 559.
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erty being workable with greater economy in the winter

season than in the summer, Cowden and his associates,

with the consent of Halla et al., withdrew from the

premises with the intention of waiting until fall to

begin active operations.

In June, 1906, one Waskey, claiming as a lessee of

the Bon Voyage claim, entered into possession of that

portion of the Golden Bull claim in conflict with and

overlapped by the Bon Voyage, and began active mi-

ning operations thereon.

Halla and his associates, desiring to litigate Waskey

as to their ownership of that portion of the Golden Bull

in conflict with and overlapped by the Bon Voyage, in-

stituted against Waskey in their own names as parties

plaintiff their action of ejectment.

As Halla et al. had failed to make their lessees, Cow-

den et al., parties plaintiff with them in their ejectment

suit against Waskey, they would upon the trial have re-

ceived a nonsuit or a verdict directed against them,

upon the ground that the right to possession was not in

themselves, they having theretofore executed a lease

upon the premises in dispute to Cowden et al.

To avoid this seeming difficulty, Halla et al. per-

suaded Cowden and his associates to surrender the lease

in question to Halla's attorney, T. M. Reed. Halla et

al. at the time agreeing and promising to enter into a

contract in writing binding themselves to give to Cow-

den and his associates a new lease of equal duration
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with the first after the termination of the then pending

litigation with Waskey.

Relying upon these promises of Halla et al., Cowden

and his associates surrendered the lease to T. M. Reed,

Halla's attorney.

No sooner had the lease been put in Reed's possession

than Halla et al. repudiated their agreement, forcibly

took the lease from Reed, took possession of all that

portion of the Golden Bull claim not in conflict with

the Bon Voyage, and excluded Cowden and his asso-

ciates from all possession, saying to them, "You have

no lease; you have forfeited all rights; you are out."

Cowden and his associates immediately brought their

action in ejectment against Halla et al., which resulted

in a judgment in their favor, from which judgment

Halla et al. appealed to this Court, superseding the

judgment of the court below, and thereby remaining in

possession of the premises.

In May of this year, 1909, this Court affirmed this

judgment.

A motion was forthwith made to send the mandate

to Nome by telegraph.

While this motion was in the breast of the Court and

undetermined, and a few days before the Court ordered

the mandate sent by telegraph as requested, Halla et

al., fearing that this Court would grant the motion and

that their lessees would be permitted to enjoy the short
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time which still remained of the lease in question, sent

to their attorney in Nome the following telegram:

"You are hereby authorized and instructed to exe-

cute lease Golden Bull to July i, 1909, to Charles

Webb at niner\--five per cent royalt}' to us."
"

This telegram was sent for the purpose of nullifying

the judgment of this Court and rendering it worthless,

Webb, a tool of Halla's, being expected to take posses-

sion of the premises and hold the same until the expira-

tion of the lease on the first of July, 1909.

The Webb plan, however, was not adopted by the

Nome lawyers, but a new and better one devised.

One Chambers, who claimed to be a half owner in

the Bon Voyage location, the title to which as against

the Golden Bull had been decided adversely to his co-

owners by your Honors simultaneously with your deci-

sion in the case of Halla et al. vs. Couden et al. on the

3rd of May of this year, was induced by Halla and his

attorneys to institute suit against Halla's lessees and

secure an injunction to prevent them from operating

until the expiration of the lease on the first of July; his

compensation for this performance to be an undivided

one-quarter interest with Halla et al. in the ground.

And so, no sooner does the mandate reach Nome

commanding that the lessees be put into immediate pos-

session (the mandate ordered sent by telegraph) than

14 Tr., 80.
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we find Chambers appearing in court under his alleged

title asking the Court for an injunction, and we find the

lawyers of our lessors, Messrs. Halla, Hammer and

Schwarz, in court ranged on the side of the plaintiff

Chambers, and urging the Judge in open court to grant

this injunction to Chambers, and restrain their lessees.

And for what purpose? For the openly avowed pur-

pose of holding that dump intact for the 5olitar\^ month

that remained for these lessees to enjoy the benefits of

the discover}- of valuable placer deposits which they

had made at their own expense, and which Mr. Halla

and his associates had decided years before to rob them

of, if possible.

About the middle of June, this year, while two weeks

vet remained of the term of the lease, during which time

the lessees would have had ample time to sluice up the-

valuable dump containing about fifu" thousand dollars

gross situated upon the claim, Halla et al. and Cham-

bers, in accordance w-ith the deal theretofore made, in-

terchanged deeds whereby Chambers was recognized

as a quarter owner in the Golden Bull thereby becom-

ing one of the lessors of these lessees.

It would seem to any fairminded person that now

at last Halla et al. would permit their lessees for r^vo

weeks to enjov the benefits of their lease. Xot so. The

settlement was kept a profound secret, and the injunc-

tion theretofore secured at the instance of Chambers

was maintained in full force and effect.
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I feel I may safely say that perhaps in the annals of

this or any other court no case can be found where the

conduct of lessors towards their lessees has been so

shockingly unconscionable, and so marked from begin-

ning to end with the deliberate, premeditated purpose

and intention of depriving their lessees, for motives of

pure cupidity, of all the benefits and enjoyments of

their lease.

Shocking and unconscionable has been their conduct

in this:

Falsely and fraudulently, as adjudged in the case of

Halla et al. vs. Cowden et al, they persuaded Cowden

and his associates to surrender possession of the lease.

Witness their almost immediate repudiation of their

agreement, their forcible taking possession of the prem-

ises and exclusion of their lessees, and the trick by

which they secured possession of the lease from T. M.

Reed.

Note their efforts to prevent their lessees from en-

joying the fruits of their discoveries, even after this

Court had finally determined in favor of these lessees.

Mark their conduct in inducing Chambers, for an

undivided one-fourth interest, to secure his injunction,

even after the mandate of this Court had been finally

enforced, their lessees placed in possession, and when

only a month of the term yet remained.

Consider their conduct, if the Court please, in keep-

ing their settlement with Chambers secret, and in

wrongfully continuing his injunction in force in order
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to deprive their lessees of the two weeks of the term

which still remained.

Certainly every fact and circumstance in the case

clearly demonstrates a premeditated determination

upon the part of these appellants to filch from the ap-

pellees that which rightfully belonged under the lease

to them.

And all for what purpose? For what motive? Be-

cause, as alleged in the bill in the case at bar, they knew

themselves to be judgment-proof, and that an action

against them for damages for breach of the covenant

for quiet enjoyment would be futile.

I remind your Honors that there is situated on the

premises a dump containing about fifty thousand dol-

lars, and capable of being sluiced up and reduced to

bullion in a week, while underground the mine is fully

opened, developed and blocked out, so that it could be

completely worked out in thirty days.

Does it occur to your Honors why these appellants

are so anxious to relegate their lessees to an action for

damages? Every one admits that certainly they are

liable for the full value of the lease, that is, the gross

amount of the gold contained within the premises, less

the cost of extraction and their royalty.

Then, why do they not, being liable in any event,

wish their lessees to continue under the lease, taking

only what is due them and giving to these appellants

what is justly due them? Is not the answer so plain

that a child may know it?
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No wonder they seek to relegate their lessees to an

action for damages, when long before the case could

possibly be tried they hope to have the gold reduced

to money and placed where no process will ever

reach it.

In view of this record I am not surprised to hear

Mr. Elliot so naively remark:

"I will admit your facts; I admit that there is a

great deal in the record that indicates that what you

say is true, but this is a cold proposition of law."

It is the old story—unconscionable facts sought to

be barricaded and reinforced behind a legal techni-

cality.

What is the substance of Mr. Elliot's argument?

" Granted," he says, "that our conduct has been out-

" rageous; granted that we have behaved very much as

"highwaymen; granted we are liable to you for the

" full value of the lease; yet you have no real remedy

" because you have a theoretical one, to wit, an action

" for damages."

In other words, this admitted piracy will be made

possible. Halla will be permitted to give a lease, and

when his lessees have made a valuable discovery, coax

them ofif the premises, and by a studied system of ap-

peals and chicanery keep them ofif until the expiration

of the term of the lease. And why? "Because," says

Mr. Elliot, "this is a novel case. It is unsupported in
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" precedent except by the Supreme Courts of two

" States, and that is not enough."

If your Honors please, this is no new principle in

equity. It is as old as equity itself.

What is equitable estoppel? "The name 'estoppel'

" was given," says my lord Coke, "because a man's own
" act stoppeth up his mouth to allege or plead the

" truth." And this quaint saying in a nutshell fully ex-

presses the whole doctrine.

The owner of realty stands by at a sherifif's sale and

remains silent while the property is purchased by one

who believes he is securing a good title.

The real owner of a parcel of land each day observes

his neighbor, under the belief upon his neighbor's part

that he is the real owner, erecting valuable improve-

ments upon this property. He makes no protest. He
remains silent.

In each of these cases, the real owner of the prop-

erty, he with the absolutely perfect title, is estopped

from setting up that title. Why? Not because his title

is not the true one, the perfect one, but because of his

unconscionable conduct his mouth has been stopped

from pleading or alleging the truth.

I give a man a hundred dollars and take from him

a contract whereby he binds himself to go to Alaska and

prospect for gold, giving me one-half of all he may

secure in the next five years. He strikes it rich. Will

not equity relieve him against the binding force of this

agreement? It is not that the contract is without con-
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sideration, nor that it is not binding in law. The con-

sideration is good and valid. It is an agreement the

parties had a right to make if they so desired. "But,"

says equity, "Mr. Fink, this is too unconscionable. We
" estop you from claiming thereunder. We stop you

" from asserting, pleading or claiming the truth."

So between two perfectly innocent persons, he must

ultimately suffer who by his acts or omissions has made

the injury possible, rather than he who has been per-

fectly guiltless.

Nothing perhaps is better settled than this: Before

a man can be bound by a judgment he must have been

served with process and given his day in court. And

yet, should time permit, I could cite your Honors nu-

merous cases where equity has estopped a man from

claiming that he was not bound by the judgment, when

it appeared that, though not served with any process

or made a party to the litigation, he still appeared in

court and could have been made a party by application,

employed attorneys, and actively participated in the

prosecution or defense of the litigation.

And so instances might be multiplied to exhibit to

your Honors how unswer\^ingly the courts of equity

have enforced the same principle for which we con-

tend, "that no man shall profit by his own wrong."

Says a Texas court: "Equitable estoppel rests upon

" the fundamental principles of right and fair dealing.

" Its creed is justice between man and man. Its objects
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" are not punishment; its remedies are not penal. Its

" mission is to protect the innocent and blameless."

Westbrook vs. Guderian, 3 Tex. Civ. App., 406;

22 S. W., 59.

This perhaps more than any other principle in law

is the keystone of all social intercourse.

And so, what is there new or novel in the applica-

tion of the principle for which we contend, "no man

shall profit by his own wrong"?

Says Mr. Elliot, "Should the Court estop Mr. Halla

" from saying that this lease has expired, the Court

" would be making a new and a different contract."

Let us examine this a moment.

The Court is not acting upon the contract. With

that it has nothing to do. The Court is acting upon

Halla et al. The Court is simply saying to Halla and

his associates, "Because of your wrongful acts we will

" not permit you to profit. Your own act stoppeth up

your mouth to allege that the lease is terminated."

Again, even should the Court be acting directly upon

the contract and not upon the parties (which is not

the case), would the Court be making any new or dif-

ferent contract between the parties? Manifestly not.

Now, why?

As stated by Lindley, such a lease as this one is in

effect a grant of the minerals in the ground. Mr. Lind-

ley says

:

"While the contract is in name a lease, it amounts



S6

in fact to a sale, and if it grant the right to take all

the mineral, it is a sale of real estate. The lessee's

interest is a fee of the mineral, and the lessor's so-

called rent is purchase money for real estate."

Lindley, Vol. 2, Sec. 861.

"But," says Mr. Elliot, "time is of the essence of

the lease. Time is the important thing; all else is

incidental."

Mark the fallacy of this reasoning.

A placer claim is only valuable for the gold con-

tained in the gravel therein. Except for this, it has no

value whatsoever. Except for this it is worthless.

I lease Mr. Elliot a placer claim for a period of two

years on a royalty of 25 per cent of the gross output

reserved to myself.

The amount of gold is a given fixed quantity. It

cannot be changed. If the claim contains $100,000

gross, I receive $25,000; Mr. Elliot receives $75,000.

My profit is what I receive; his profit is what he re-

ceives, less the cost of operating. Our respective in-

terests are fixed, unchanging, unalterable quantities.

Suppose all of the gold could be extracted in six

months? My lease is then valueless. The property

has been entirely exhausted, and is worthless.

How, then, can the duration of the lease be said to

be of any importance whatsoever; provided, of course,

it were of sufficient duration to admit of the entire ex-

haustion of the mine?



37

Was the lease in the case at bar of sufficient duration

to admit of the working out of the entire mine?

The complaint alleges "except for the wrongful acts

" of the defendants Halla, Hammer and Schwarz,

" hereinbefore alleged, all of said pay gravel could

" have been properly mined and worked out and the

" plaintiffs who compose the Golden Bull Mining

" Company would have long ago enjoyed all the profits

" and benefits of their said lease."

This stands undenied. In fact, by the demurrer it is

admitted to be true.

What are the essentially important elements in a

lease of this character?

1. The amount of royalty reserved.

2. The covenant to work the mine in miner-like

fashion so as to take out all of the gold.

As before pointed out, nothing else is of any impor-

tance. These, and these only, are the essentials.

How, then, is the Court, by estopping Mr. Halla

from claiming that the lease has determined, making

any new or different contract?

Let us assume that this mine contains two hundred

thousand dollars. If we had not been prevented by

Halla, we would long ago have extracted every dollar.

What would have been Halla's share? Thirty per cent

on the first $40,000, and forty per cent on the balance,

or $76,000. Assuming the cost of extraction to be $50,-
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000, what would have been our profit? $74,000. These

are absolutely fixed, unalterable and unchangeable

quantities.

But we were prevented through the wrongful act of

Halla from deriving this profit. Now, suppose the

Court estops Halla from claiming that the lease has

expired, and we are permitted to do what we have

been wrongfully prevented from doing. What would

Halla receive? The same $76,000, and we the same

$74,000.

In other words, each party receives exactly what he

would have received except for the wrongful acts of

Halla.

How, then, can it be said that equity would be mak-

ing a new or different contract?

''But," says Mr. Elliot, "you can find no cases in the

' books in which such an estoppel has been enforced

' against a lessor." Mr. Elliot said, "We have found

' many cases where the doctrine of estoppel has been

' invoked in favor of the lessors and against the lessees,

' but we have been unable to find any case which holds,

' directly or indirectly, with the exception of the Stahl

' case, that a lessee can invoke the doctrine of estoppel

' by reason of any acts of the lessor."

I might, if your Honors please, answer this argument

in the same manner in which the court below answered

the same line of reasoning. Said Judge Moore from
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the bench in the hearing of the case in answer to this

argument:

'Terhaps no lessor has ever before behaved so

outrageously towards his lessees. That is doubtless

the reason why there are no more cases on the sub-

ject."

And is it not somewhat amusing to contemplate the

real logic of the learned gentleman's position. The

lessee may be frequently estopped by his acts, but a les-

sor never! A lessor is shrouded and shielded by some

divine protection which enables him to do as he pleases,

but a lessee is without the pale.

In the same breath in which he alleges the case of

Stahl vs. Van Fleck (Ohio), 41 N. E., 35, to be the

only one supporting our contention, Mr. Elliot claims

that it is not in point. And why?

Because, says Mr. Elliot, the agreement of lease in

that case contains the following language:

"Or so long as oil, gas or other valuable sub-

stances be found and developed upon the premises

in paying quantities."

What this has to do with the matter is beyond my

comprehension.

If oil was discovered in paying quantities in five

years, the lease was continued by its own terms. If oil

was not discovered in five years, then the lease expired

by its own limitations.
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Oil was not discovered in five years.

Plaintiff claimed the lease determined by its own

limitations. Defendant claimed that inasmuch as he

had been prevented from prospecting for oil by reason

of injunction wrongfully obtained by plaintiff, he was

entitled to as much additional time as he had been

wrongfully deprived of.

The Supreme Court of Ohio sustained this view.

They said:

"As to the expiration of the five years, the rule is

that where a party is prevented from performing

his contract by injunction wrongfully obtained, he

shall at the end of the litigation have as much time

in which to perform as still remained at the date of

the injunction. The rights thereafter to be the same

as they would have been in case no injunction had

been issued. In short, the time between the issuing

of the wrongful injunction and the ending of the

litigation is not recorded and cannot be counted to

the detriment of the enjoined party. To hold other-

wise would permit a man to profit by his own

wrong. This principle has been carried so far as

to estop a party from availing himself of the statute

of limitations."

It is hard to conceive of a case more directly in point.

Is there any distinction on principle between a man's

preventing you from operating your lease by taking

and maintaining a forcible adverse possession, and a

man's preventing you from operating by reason of in-
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junction wrongfully obtained? Is not the effect iden-

tical? Does not the result in each case follow from

the wrongful act of the lessor? Is it any worse to se-

cure a wrongful injunction than it is to keep one for-

cibly from the operation of the property? I respect-

fully submit the case is directly in point with the case

at bar and cannot be discriminated.

So, in Eastern Oil Co. vs. Coulehan (W. Va.), 64

S. E., 836, decided April 27th this year, 1909, plaintiff,

the lessee, did not discover oil until the expiration of

the five years, when, in the absence of any discovery,

the lease terminated by its own limitation. The plain-

tiff was prevented from making its discovery by reason

of the wrongful acts of the lessor in persuading its

workmen to stop work on Sunday under threats of

prosecution for violation of the Sunday laws. The

court held that on account of the wrongful interference

by the lessor, he would not be heard to say that the dis-

covery had not been made within the five years. The

court said:

"Do these facts and circumstances (referring to

the interference by the lessor) give rise to no equi-

table rights against defendant? Shall he be per-

mitted to take advantage of his own wrong in this

way, and if he had not so interfered and the well

could not have been drilled in the given time, are

there no principles available to a court of equity

upon which the plaintiff can be relieved from the

gross injustice which the defendant seeks to inflict
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upon him? The complaining plaintiff was acting

in good faith and had invested large sums of money,

and lessor should not be heard to complain of the

default caused by himself, or permitted to take ad-

vantage of his own wrong.

"We perceive that upon the facts shown, the

plaintiff is entitled to relief by injunction upon at

least two well-recognized grounds of equitable jur-

isdiction: First, upon the principle applicable in

cases calling for a relief from a forfeiture; second,

upon the ground that where there has been a sub-

stantial compliance with the contract, and gross in-

justice would be inflicted upon the plaintiff by deny-

ing him relief, relief should be granted. As we

have said, the case in hand does not, strictly speak-

ing, involve forfeiture, but is one, we think, calling

for the application of the same principles. The rea-

sons therefore are the same in both cases. The rea-

son of the law is the life of the law."

This case, then, is also directly in point, not only on

the question of the substantive rights of the parties,

but also on the question of procedure and of the juris-

diction of equity.

Now, if the Court please, note how Mr. Snyder

states the rule:

"The covenant for quiet enjoyment generally in-

volves the right to an extension of the lease for any

time when the lessee shall be prevented from operat-

ing the mine by reason of unforeseen circumstances

or the injunction of a court; otherwise than this, it
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is the general rule flowing from their relation of

landlord and tenant which is implied, even though

not expressed in the lease."

True, the cases cited by Snyder do not bear out the

text except by analogy, but what of this? Here is the

authority of a text writer of some ability, who at least

is a non-partisan in the matter.

So we have two Supreme Courts and an eminent text

writer stating the case according to our view. We
have every analogy of law with us, every appeal to rea-

son, logic, and justice, and opposed to us is what? Not

a single solitary opinion of either court or law writer.

Permit me to say I have never heard a more strik-

ing analogy to the position which we maintain here

than fell from Mr. Elliot's own lips in his comparison

of the point for which we contend with the decisions

referring to the statute of limitations.

Mr. Elliot says that the courts hold in the statute of

limitations cases: "It is true that you, except for your

" vv^rongful acts, would have had a right to plead this,

" and that your plea would have been a complete bar

" to the action, but by your wrongful acts you have

" taken an unjust advantage of your opponent; there-

" fore we say to you, we will extend his time for a pe-

" riod equal to that of which you have wrongfully de-

" prived him."

Now, this is just what we ask, that these appellants

be estopped from asserting that our lease has expired
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for a time equal to that which they have wrongfully

taken away from us.

And so, if it be conceded that under the foregoing

facts, Halla et al. would be estopped from claiming that

the lease has expired by its own limitations, then it fol-

lows that the complaint in the case at bar states facts

sufficient to constitute a cause of action, because

—

Halla's assertion that the lease has expired constitutes

a cloud upon the title of the appellees under the lease,

and brings the case directly within the provisions of

Section 475 of the Code of Alaska, which is:

1

"Any person in possession by himself or his ten-

ant of real property may maintain an action of an

equitable nature against another who claims an es-

tate or interest therein adverse to him for the pur-

pose of determining such claim, estate or interest."

The appellees are in possession by themselves. They

are maintaining an action of an equitable nature against

another. That other is Halla et al. Halla et al. claim

an estate and interest therein adverse to appellees. That

is, they claim the ownership of the premises free from

the lease. The action is of an equitable nature brought

for the purpose of determining such claim.

And the Court having acquired jurisdiction for the

purpose of determining an adverse claim will certainly

be permitted to preserve by injunction the statu quo of

possession against the threatened forcible and riotous

trespasses of appellants.
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Surely we have a right to remain in possession until

our case is litigated, and to this end we are not required

to maintain a barricade or an armed force upon the

premises to defend our position against a threatened

and impending riotous and unlawful assault.

To this extent only does the present injunction go.

Should a city be about to forcibly tear up the tracks

of a railroad company, certainly your Honors would

enjoin such action pending the determination of its

right so to do.

Nor is this the only ground of equitable jurisdiction.

Section 361 of the Code of Alaska provides:

"And in any action for the recovery of any real

propert}^ or the possession thereof by any person or

persons claiming or holding the legal title to the

same under such patent against any person or per-

sons in possession of such real property under any

equitable title or having in equity the right to the

possession thereof as against the plaintiff in such ac-

tion, such equitable right of possession may be

pleaded by answer in such action or set up by com-

plaint to enjoin such action, or execution upon any

judgment rendered therein," etc., etc.

In other words, though an equitable estoppel may be

pleaded in bar to an action at law for the recovery of

possession of realty under the express provisions of this

section of the Code, such equitable estoppel may be

made the basis of a suit to enjoin an action at law and

determine the matter in equity. Also, under the de-
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cisions of the West Virginia case heretofore cited to the

Court, we obtain jurisdiction in equity upon two other

separate and distinct grounds:

"We perceive that upon the facts shown the plain-

tiff is entitled to relief by injunction upon at least

two well-recognized grounds of equitable jurisdic-

tion: First, upon the principle applicable in cases

calling for a relief from a forfeiture; second, upon

the ground that where there has been a substantial

compliance with the contract and gross injustice

would be inflicted upon the plaintiff by denying

him relief, relief should be granted. As we have

said, the case in hand does not, strictly speaking, in-

volve forfeiture, but it is one, we think, calling for

the application of the same principles. The rea-

sons, therefore, are the same in both cases. The

reason of the law is the life of the law."

And lastly, we are entitled to equitable relief upon

the principle that equity always aflfords relief where

there is no plain, speedy or adequate remedy at law.

Have the appellees in the case at bar a plain, speedy

or adequate remedy at law?

Suppose the possession of the premises is taken from

them, and they are forced to their action at law for

damages for breach of the implied covenant for quiet

possession.

Who can tell the value of the mine in question? And

upon the value of the mine depends the value of the

lease or the quantum of damages recoverable in an ac-

tion.

It is an old saying among miners, that "no man can
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see an inch ahead of the face of his drift." There have

been instances upon this same pa}^ streak where the

gravel has been of such richness as to produce $1800.00

to the pan. Should dirt of this value occur in the in-

terior of the blocks now developed in the mine, the

mine would be worth perhaps a million dollars or

more.

Who can say without full exploitation, what is the

real value of the gold-bearing gravel contained within

the exterior limits of the mine?

Should the facts be tried in an action for damages,

the evidence presented to the jury would be based en-

tirely upon the assumption that the unexplored ground

would contain the same values as that already devel-

oped. Who can say whether or no this would be true?

The settlement of the difficulty upon this basis might

work an infinite hardship upon the appellants or upon

the appellees.

And so I submit to your Honors that there is no

other possible manner in which complete and exact jus-

tice may be done between the parties hereto. There is

no other way in which each will be made to receive

that which he would have received except for the un-

lawful acts of the appellants, unless this Court holds,

in accordance with the decisions of the Supreme Courts

of Ohio and West Virginia, that the appellants are

estopped from claiming or asserting that the lease has

expired.

The Court—Mr. Fink, your time is up.
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To file Hojwrahle Justices of the United States Cir-

cuit Court of Appeals for the Xinth Circuit:

In the decision filed herein the learned judge who

wi'ote the opinion concedes that the defendants are

entirely correct in the position which they have



taken concerning the question about which counsel

for plaintiffs and counsel for defendants have spent

much thought, study and energy. The defendants

directed their entire argument both oral and writ-

ten to sustaining the principle of law, that neither a

court of law or equity can upon any state of facts

happening after the execution of a contract, change

the terms of a contract or make a new contract for

the parties. Two leading cases were cited by plain-

tiffs and with energy and X30wer did counsel for

plaintiffs contend that the term of a lease could be

extended by equity upon a proper showing.

In the opinion filed herein, the decision upon the

contested question so far as the arguments go, is

squarely with defendants as is shown by the follow-

ing language of the learned judge.

^'Appellants contend that the complaint does
not state facts sufficient to warrant the ex-

ercise of injunctional jui'isdiction. It is in-

sisted with vigor that although courts in proper
cases may reform or recast a contract so to

make it express the agreement actually made,
or cancel or rescind a contract for fraud, acci-

dent, or mistake practiced, happening or exist-

ing when the agreement was reduced to writing,

yet they may not make contracts for parties;

and it is asserted that since the lease here in-

volved was, when entered into, free from taint

of fraud or infirmity of accident or mistake,
plaintiffs cannot rightly seek and the court can-

not rightly grant, an enlargement of the term
stipulated by the parties. From these premises
defendants draw the conclusion that the com-
plaint, which shows that the leasehold estate
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expired on Juh' 1, 1909, is insufficient, and
lience that the temporary injunction ^Yas er-

roneously granted.

*'We concede, as an elementaiy proposition,

that no court, whether administering legal or
equitable remedies may make contracts. They
may declare what contracts were made and
award appropriate relief by way of damages or
specific performance, or both."

(Page 4: of Opinion.)

In other words if we analyze the situation accord-

ing to the rules of logic, the major premise, to-wit,

" contracts cannot imder any circimistances be

'* amended or changed by a court because of facts

" occurring after the execution of the contracts" is

conceded to be true. The truth of the minor premise

is now for the first time disputed by the learned

judge to-wit, "The granting of an injunction in the

" case at bar necessarily involves a changing by the

" court of the terms of the contract of lease existing

" between plaintiffs and defendants because of facts

" arising after the execution thereof". The learned

court then proceeds to point out that since defend-

ants were right upon their major premise but wrong

in their minor premise, their conclusion must neces-

sarily be incorrect.

In this view of the matter the learned judge may

be right but we must respectfully call attention to

the fact that defendants have had absolutely no op-

portunity to be heard upon the new question raised

for the first time in the opinion before us. As we
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tion for a rehearing, not to re-argue a question al-

ready fully argued and decided, but to point out to

the court new questions decided but upon which

counsel have had no opportunity to be heard.

An examination of the briefs on file herein will

show that counsel's entire study of the case was di-

rected to establishing the major premise. Plaintiffs

vigorously assailed the position of defendants upon

that point. We feel quite sure that it was assumed

by both plaintiffs and defendants, that if the major

premise of defendants ' argument could be sustained,

the ininor premise was obvious and the conclusion

inevitable. Certainly defendants made that assump-

tion and we cannot find that plaintiff's in their briefs

or oral arguments disputed with defendants as to

what was the real question being discussed.

In granting the injunction which is the subject of

the controversy it was rei3eatedly asserted and ar-

gued that the lower court followed the authority of

StaM V. Van Vleck, 53 Ohio State 136. The oral ar-

gument before this court centered on the alleged

doctrine of that case. If plaintiffs had made the

admission contained in the statement of this court

(supra) then defendants could well have devoted

their time and study to establishing the minor prem-

ise of the argument. It cannot be fairly claimed

that the opinion does not raise a nevv^ point so far as

the case is concex'ned. Defendants have not been

heard upon the question so vitally affecting their



rights. Tliey have not had their day in court upon

a question which not only involves the granting of

the injunction against them pendente lite, but also

involves the ultimate ownership of their mining

ground. The proposition of law set forth in the

opinion will control in effect the lower court upon

the trial of the action. We submit therefore that

before the law of the case is finally made, counsel

should at least be given an opportunity to examine

into the principles of law announced in the opinion

for the first time.

It should also be pointed out that not a single case

or text-book is cited by the learned judge in support

of the main principle laid down. It is undoubtedly

true that ^'the lack of case precedent for the appli-

" cation of the principles wdiich we invoke is no
'' obstacle to the granting of the remedy etc." But

it is also true that the lack of ''case precedent" em-

phasizes the importance of the novel principle an-

nounced and which w^ill be followed in numberless

cases yet to come. If in all the countless cases

where equity has refused to change or remake a

contract or lease fairly entered into, the principles

announced in the opinion at bar have never been

before invoked, then indeed the appellate court

should be certain that the fullest possible investiga-

tion has been made. Far be it from counsel to chal-

lenge in the least either the learning or industry of

the learned judge who wrote the opinion, but we
petition the court most respectfully to give us the
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opportunity of examining critically this important

subject to wMch oui' minds have not been thus far

directed. It was natural for counsel to try the case

upon the issues of law which seemed vital and con-

clusive. A new issue has been raised and decided.

An examination of the briefs will show that this new

issue was not discussed by counsel except perhaps

incidentally. Yfe confidently afiirm that the decisive

question involved according to the opinion of the

learned judge was never in the mind of counsel for

defendants and we believe that we can show this

court that under the principle laid down in the opin-

ion itself, the affirmance of the order can only mean

that a court of equity upon a showing based upon

facts occurring after the execution of a contract, can

" interfere" with its ''strong arm" even to the ex-

tent of making a new contract for the parties.

The logical result of the decision at bar must be

that a contract inter partes though fairly entered

into and free from fraud in its execution can upon

a sufficient showing be moulded hj the "strong arm"

of equity to conform to what the parties ought to

do at the time, rather than what they contracted to

do. If there is any escape from the conclusion we

confess that we are unable to see it. It may be that

the results here indicated are intended and it may
be that the principle announced in the opinion is

both new and wise. But before one of the great

landmarks of litigation which has stood for a cen-

tury is swept away, we submit that the matter should
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for the first litigants to suffer from the promulga-

tion of such a radical doctrine should be heard upon

that particular question.

We shall attempt now to show in the limited time

at our command that the affirmance of the order in

the case at bar must necessarily involve a changing

of the most important element of the contract of

lease between plaintiffs and defendants. In other

words we shall now try to show that the minor prem-

ise in the syllogism is as true as the major premise.

If we look through the form and shadow of the

transaction to the substance as suggested by the

learned judge, we find that the period of time about

which the minds of the parties met is the heart of

the contract of lease whether (a) that period of time

measures the estate granted in the freehold or (b)

that period of time measures the quantum of land

(converted into chattels) to be segregated and car-

ried away.

For the purposes of the argument which we shall

now make let us assume that the learned judge is

correct in saying that the lease in the case at bar

is in effect a sale of a part of the land, title to pass

and the sale to be consummated when the land was

converted by segregation into chattels, before July

1, 1909.

Obviously there is no sale present or future of so

many cubic yards of earth or so many pounds of
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ore, to be segregated and taken away within a given

time. Nor is there a sale of all the ground. If there

were a sale of a given quantum of earth or ore to

be taken away within a given time, possibly it could

be argued that the period of time was incidental and

equity could grant days of grace to take the ore

away upon a i)roper showing. The minds of the par-

ties meet upon the quantum of ore or earth to be

removed. Equity will not permit a vendor to pre-

vent a vendee from removing his property from the

land of the vendor, and forfeit it to the vendor espe-

cially if said vendor is derelict. If the ore is lying

on the surface the distinction becomes clearer. If

the sale (and we care not for the form of the con-

tract) is of a specific quantum of ore to be mined by

the vendee and the ore is in fact mined and lying

on the ground it belongs to the vendee—so many

cubic yards or pounds. If the vendee Vx^ere a day

late getting it off the ground, equity will not forfeit

it to the vendor, especially if the vendor obstructed

the vendee unlawfully.

But suppose the contract or lease is for so much

of the ore as the vendee can mine in a given period.

Obviously here the period of time is the ver}^ heart

and soul of the contract because it is the onh^ meas-

ure of the quantum of ore sold (if v\'e wish to put

it that way) to the vendee. The minds of the con-

tracting parties met definitely upon (a) the method

of measuring the ore sold and (b) the quantum sold

in respect of all contingencies, of flood, fire, accident,
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minds of the parties did not meet upon the quantmn

of ore sold irrespective of the contingencies, which

beset the miner. The contract gave play to the spirit

of gamble and speculation in granting to the vendee

a certain time to strike it rich or go broke. A sale

of a given number of pounds of gold would make

a miner grin. If vou call it a sale of an incorporeal

hereditament or a right of turbary or profit a pren-

dre, time is still the essence and the heart of the

contract. The miner claims no right to take out a

certain number of pounds of ore. He contracted

for the time to prospect and mine. The period of

time measures- for him the amount of ore sold and

it varies as the gamut of his emotions, between de-

jection and elation.

Can a court of equity then ever take hold of the

contract and stretch the heart of it ? Can the miner

be given more than he contracted for? Can a new

contract be made by equity for the miner because

one week after he stopped his work, broken and heart

sore, at the end of his lay, a cave-in occurs in his

shaft exposing a rich pay streak ? Bring the strong

arm of equity to the relief of a miner lessee who

abandons a shaft into which he has poured his

money and his life blood, only to pave the way for

the other miner lessor to strike the pay streak after

the end of the contract of lease.

We can state many illustrative cases involving

facts and circimistances occurring after the execu-
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tion of the contract wliicli would appeal to a court

of equity. Can we then ask that court to take hold

of the contract and reform it? Yv"e now come to

the crux of the discussion. Can the fact that "the

facts and circumstances" are the acts of the con-

tracting parties themselves, quicken or strengthen

the arm of equity? The learned judge who wrote

the opinion zealously conserving the powers of a

court of equity and contemplating the alleged enor-

mit}^ of defendants' acts, hastens to assert the po-

tency of these powers without considering their fixed

limitations.

If we grant the distinction between a lease of a

mine and other leases; grant that the lease at bar

is a sale for a quantum of land, title to pass v/hen

segregation takes place
;
grant that the lease is com-

parable with the right of turbary at common law;

still upon both assumptions there is a contract inter

X)artes and time is the measure of the land sold or

the right granted. Extend or limit the time upon

any showing whatever and a new or additional con-

tract is made by equity for the contracting parties.

In an agricultural lease the same kind of distinc-

tions can be made. The lessee expects to sever crops

from the soil and take what comes out of the soil

during the period of his lease. What he can take

away will be measured by the time or period of his

contract—the number of crops will be determined

by the period of the lease. He has no title in fee

to the realty but he has absolute title to the crop
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when grown and harvested. So the miner lessee

owns the ore mined during the lease but does not

own the fee in the mine. Can the farmer plead bad

seasons and ask a court of equity to extend his lease ?

Can he show a court of equity how the lessor wilfully

ran cattle over his land and destroyed the crop and

hence he should have another year added to the

lease? If the crop were harvested and in his barn

and the lease expired it is obvious that upon a prop-

er showing he should be permitted to come into the

land and remove Ids own wliicli is segregated and

identified. Forfeiture is not favored. This is no

extension of the lease in any sense of the word.

In the case supposed by the learned judge where

the lessee is given the right to com.e upon the land

of the lessor and remove buildings upon a proper

showing, surely there is no extension of the term

of the lease. The essence of the lease was not build-

ing and removing buildings, but, issuing from the

lease contract as an incident thereof, are buildings

belonging in justice and in fact to the lessee. The

time of the lease is not the measure of the buildings.

The right of entry is given the lessee to remove the

'building outside of the lease. We have never heard

of an attempt made to extend the term of the lease

to permit a lessee to remove buildings. We have

heard of a denial of a right of the landlord to de-

clare forfeiture under a lease both as to buildings

and money deposited with the lessor.
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Again we must remember that we do not advance

a step in the solution of the problem by speaking of

the lease in the case at bar as a contract of sale of

realty or chattels real to be consununated within a

given period. How can there be a sale of some thing

the existence and extent of which is entirely prob-

lematical? If a court of equity can change the ele-

ment in the contract by and through which alone the

existence or extent of the thing sold can be deter-

mined, what is there left in the contract free from

the modifying touch of equity. Of what absolute

value to a vendor is a contract of sale when equity

can at any time change or modify the one element in

the contract that determines the amount of property

involved in the sale.

The logical result of the opinion seems to be that

the lessees may proceed not only to remove from

the ground ore already segregated, but that they

shall be permitted to work under the lease for some

period beyond that specified in the contract. Now
if we defer to the learned opinion in the case and

call the contract a sale of an interest in land, equity

transmutes the element which measures the quantum

of land sold from the period prescribed by the con-

tract of the parties to another period because of

scm.e act of one of the parties. If because of sup-

posedly favorable weather conditions during the

term made for them by equity the lessees struck it

rich which would not have occurred during the term

contracted for (the weather conditions being very
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adverse) the lessor would always suppose that the

lessee got rich under a court made contract to which

he was an unwilling party. If the sale however were

for a given quantum of land or ore, fixed and known,

if equity compelled the lessor to permit the lessee

to take what he paid for and contracted for—a given

fixed quantum—the lessor would see clearly that he

was compelled to perform his own contract. No con-

tract was made for him and then performance en-

joined, but he was driven by equity's strong arm

to the doing of that which he said in writing he

vrould do.

This leads us to an analysis of the case cited in

the opinion for illustrative purposes—the case of a

contract of sale of real property where the vendee

is prevented by some act of the vendor from per-

forming a condition precedent. We do not see how

equity here makes a new contract for the parties or

alters in any way its terms. The vendee must still

do what he contracted to do ; so must the vendor. If

no time was specified in an executory contract of

sale of real estate, we think equity might still say

that the contract must be executed within a reason-

able time. The period of time does not measure the

quantum of the thing contracted about and the for-

feiting of a right because of a failure to do a thing

on the exact minute specified, has never been favored

in law or equity. This principle of law enters into

all contracts by implication. If however equity said

that the vendor must now convey 10 acres instead of
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5 as specified in the contract because it had been

discovered that since the date of the contract the

vendor had started a factory near the land sold

which depreciated the price of the land, one-half,

then we assert equity because of acts of the vendor

himself would be making a new contract for the par-

ties and not executing the one already made.

Thus far in the argument we have assumed that

the learned judge who wrote the opinion is correct

in denominating the lease in the case at bar as in

effect a "writing for the sale or disposal to plaintiff

*' of certain land, the sale or disposal to be consiun-

'* mated and the legal title to pass when, and as soon

" as, plaintiffs, by extraction before July 1, 1909,

" converted the land into chattels". While there are

some decisions which seem to hold that a mineral

lease may be considered a sale of a portion of the

real estate, still we believe (a) that this Pennsyl-

vania doctrine is not in any sense the undisputed

law of the land upon that question and (b) even in

the Pennsylvania cases a distinction is drawn be-

tween a lease giving the lessee the right to remove

all the minerals from the land, and a lease giving

the lessee the right to remove so much of the min-

erals as he can within a given period. We have been

imable to find any cases from any State other than

Pennsylvania (with the possible exception of New
Jersey) where the proposition set forth by the
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learned judge in the opinion has been held to be

law.

"The nearest approximation to a general rule

is arrived at in Pennsylvania, where it is held

that a grant of the right to mine coal on anoth-

er's land with the right to remove it therefrom
is a sale of land and not merely a lease, even

though the instrument of transfer may be in

foiin a lease. That is, it makes no difference

that the parties may have designated the con-

veyance as a lease and referred to it as such, as

the intention is what determines its character,

and if the instrument shows an intention to con-

vey all of the specified mineral in the particular

land, it is considered as a sale or absolute con-

veyance thereof."

American and English Annotated Cases, Vol.

9, p. 524.

The Pennsylvania rule was adopted by the Fed-

eral Courts of that State. Plummer v. Hillside Coal

mid Iron Company, 104 Fed. Eep. 208, is cited in

the opinion as supporting the Pennsylvania doc-

trine. We call particular attention to the point that

a distinction should be drawn here which makes

the Pennsylvania doctrine somewhat reasonable. In

all the cases from Pennsylvania which we have been

able to examine during the time at our disposal, the

lease in question either gave the lessee the right to

take out within a given time all of the mineral in the

ground, or the given time specified in the lease was

such a long period that the court was bound to say,

that it was the intention of the parties that all the

mineral should be extracted. In re Lazarus's Estate,
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145 Pa. St. 1, and also the case cited by the learned

judge in the opinion will illustrate the distinction.

In both of these cases the lease was for a period

of years, so long in extent that the court could say

that it was the intention of the parties that all of

the mineral should be taken out.

Bradford, District Judge. (Citing Kingsley
Y. Ins. Co., 144 Pa. St. 613) "Where a fair in-

terpretation of the written agreement shows
that a sale was intended by the parties, and a
right to mine and remove all the coal is con-

ferred by it, in express terms or by plain and
necessary implication, it will constitute a sale,

notwithstanding, a term is created within which
the coal is to be taken out."

Plummer v. Hillside Coal & Iron Company,

104 Fed. Rep. 208 (1900).

In the case of Johnston Iron Company v. Camhria

Iron Company, 32 Pa. St. 241, while the opinion

states that the right given under a lease is an incor-

poreal hereditament, the action was one in ejectment

and the judgment went against the lessee holding

that the right given under the lease was not an ex-

clusive right.

The Pennsylvania doctrine seems to have been

suggested by the case of Goivan v. Christie, 5 Moak.

114, where Lord Cairns used the language quoted in

the oj^inion filed in this case.

The same doctrine is suggested in New Jersey, in

Stiffem V. Butler, 19 N. J. Eq. 202, where it was held

that an instrum.ent which granted and conveyed the



17

right to enter upon certciin described lands and to

take the minerals thereon forever, unless none should

be found within a certain time, was a perpetual

grant in fee of the right to enter and take minerals

on the premises, although it was called a lease.

AYe submit that even in the Pennsylvania doctrine

the distinction which we have made between a lease

conveying to a lessee the right to all the minerals in

the ground, and a lease conveying to a lessee a por-

tion of the minerals to be measured by a period of

time, is a distinction so broad that if w^e ignor it in

the case at bar we shall be extending the Pennsyl-

vania doctrine to a dangerous limit. In making this

statement we are for the moment conceding that the

Pennsylvania doctrine is the lav/ of the land upon

that question, though we most respectfully submit

that the Pennsylvania doctrine is not the law of the

land.

"In Raynolds v. Hanna, 55 Fed. Rep. 783, the

executor of an estate by the terms of a contract

called an 'agreement', granted to a coal com-
pany the ' exclusive right, license and permission

to enter upon the mine and remove the coal'

from the premises during a specified time, and
also granted the coal company the right to make
use of so much of the surface of the land as

should be necessary to remove the coal. It w^as

further agreed that the company should make
no sale, transfer or assignment in any forai, of

its rights under the agreement, or sublet any
part thereof, without the consent of the execu-

tor. It was also further provided that when the

company had mined and paid for all the coal
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that could practically be mined, and had fully

performed all its covenants, it should be permit-
ted to remove all its machinery and fixtures

from the premises. In order to determine wheth-
er the money received under this agreement
should be considered ' income ' or part of the cor-

pus of the estate, it became necessary to ascer-

tain whether the agreement constituted a sale of
land or merely a lease. It was held that it was
clearly a lease, and not a sale of land. The
court said :

' The stipulations against subletting
without the written consent of the executor, and
for forfeiture and a re-entry for the nonpay-
ment of the monthly royalty or rent, or for non-
performance of either or all of the covenants
on the part of the company, are more appropri-
ate to a lease than to an absolute sale of the coal

in place, or as mined'. See also Tlvatt v. Vin-
cennes Nat. Bank, 113 U. S. 408, 5 U. S. Sup.
Ct. Rep. 573. Similarly, in U. S. v. Gratiot, 14
Pet. (U. S.) 526, a license for smelting lead ore
was styled an 'indenture' and the compensation
to be paid was six pounds out of every one
hundred pounds of lead smelted. The court
held that the agreement was clearly within the
definition of a lease, i. e. a contract for the pos-
session and profits of land for a determinate
period with the recompense of rent. And in
Tennessee Oil etc. Co. v. Brown, 131 Fed. Eep.
696, 65 C. C. A. 524, wherein it appeared that
a person, for a named consideration, had bar-
gained, sold, and conveyed to another all the
mineral on a certain piece of land, and that by
the terms of the agreement the grantee was to

enter upon the land and search for coal and
other minerals and if they were found in suffi-

cient quantities then he was to pay a certain
sum per annum, etc., and the instrument con-
tained no stipulation as to how long the agree-
ment was to continue, it was held that the agree-
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ment did not constitute a conveyance of min-

erals, but that it was simply a mining lease."

American and Eyiglish Annotated Cases. Vol-

ume 9, pp. 524-525.

"In Illinois, in Gartside v. Outley, 58 111. 210,

an instrmnent wliicli leased certain lands for an
indefinite period, with leave to take, under cer-

tain conditions specified in the instrument, all

the coal contained in said lands, and which also

contained mutual covenants and a provision

for forfeiture in case of non-compliance on the

part of the lessee, was held to be a lease, and
not a sale of land.

'

'

American and English A^nnotated Cases, Vol-

ume 9, p. 525.

''In Missouri, in Austin v. Huntville Coal,

etc., Co., 72 Mo. 535, it was held that an instru-

ment which purported, in consideration of a

fixed annual rent, to lease and convey all the

coal on or under certain lands, was a lease, the

court saying: 'The salient features of such an
instrmnent (a lease) are certainly present here.

Yv"e have the apt term "lease" employed; we
have the monthly "recompense of rent", and the

"determinate period" at the expiration whereof

the contract ceases by its own express limitation.

If the parties had intended an absolute grant

of "all the coal" under the land described, the

time during which the coal should be dug would
not have been limiited. For, by thus limiting

the time during which mining operations w^ere

to be carried on, it is equivalent to saying that

the party of the second ijart is to have all the

coal it can mine on the premises, before the

lapse of twenty j^ears.'
"

A^mencm and English Annotated Cases, Vol-

ume 9, p. 525.
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''In Virginia, in Young v. Ellis, 91 Va. 297,

21 S. E. Kep. 480, it was held that where the

agreement entered into by the parties provided
that the grantee might enter upon the lands of

the grantor and search for minerals, for which
privilege he was to pay a certain sum if no min-
erals were found and a royalty on all ores which
the land should produce, the instrument consti-

tuted a lease."

American & English Annotated Cases, Vol. 9,

p. 525.

''In Wisconsin, in Ganter v. Atkinson, 35

Wis. 48, an instrument which conveyed an in-

terest in land for a certain tim.e, with the ex-

clusive right to remove minerals, for which the

grantee was to pay a certain percentage of the

ore mined, was held to be something more than

a mere license—something analogous to a de-

mise or lease of a particular tract of land."

American ct English Annotated Cases, Vol. 9,

p. 525.

In the very late case of State v. Evans et al., 99

Minn. 220, it was held directly that (quoting from

the syllabus), under

"The Minnesota statutes (Laws 1889, c. 22, p.

68, and amendments thereto) providing for the

issuance of mineral leases and contracts are con-

stitutional, as a mining lease is not a sale with-

in the meaning of the provision of the state con-

stitution that no portion of the school or swamp
lands of the state shall be sold otherwise than
at public sale."

American & English Annotated Cases, Vol. 9,

p. 520.
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We see in this case the appellate court struggling

with one of the consequences bound to result from

construing a mining lease as a sale by which title

is transferred or will be in the future transferred

to a portion of the real estate.

In the course of the opinion in the above case

where the question seems to have been YQ^y sharply

presented, the court says

:

"The conclusion to be drawn from the Eng-
lish cases, as clearly and correctly stated by the

learned trial judge, in this: 'That from the

very beginning the rights of the man who owned
the* land, and of the man who took away the

minerals from it, vrere worked out through the

law of tenancy, without the aid of the law of

sales. That it was never a conception of the law

that the man v;ho took away the mineral got

his title through a sale by the ov/ner of the land

;

but the theory was that the mineral was the

product of the use for which rent was paid and
that the tenant got his title to his mineral by an
appropriate use of the demised premises. That
it was never a circumstance of significance that

the use of the demised premises, in accordance

with the intent of the parties and in accordance

with the nature of the use to which they could

be put, resulted in the gradual consumption or

even exhaustion of the portion of the land of

chief worth.'

"A consideration of the cases in this country

leads to a like conclusion. The propriety of

a lease for the purpose of developing and work-
ing mines is recognized by all of the cases, and
the rule established by the great weight of au-

thority that such leases do not constitute a sale

of any pai*t of the land, and further, that iron

or other materials derived from the usual opera-
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tion of open mines or quarries constitute the

rents and profits of the land, and belong to the

tenant for life or j^ears, and to the mortgagor

after sale on foreclosure and before the expira-

tion of the time for redemption. The rule, how-

ever, has no application to unopened mines in

the absence of a contract, express or implied,

for opening and leasing them. See Diamond
Iron Min. Co. v. Buekeve Iron Min. Co., 70

Minn. 500, 73 N. W. Rep.' 507 ; U. S. v. Gratiot,

14 Pet. (U. S.) 526, 10 U. S. (L. ed.) 573; Eay-
nolds V. Hanna, 55 Fed. Rep. 783 ; Traer v. Fow-
ler, 144 Fed. Rep. 810, 75 C. C. A. 540; Tenn-

essee Oil etc., Co. V. Bro\NTi, 131 Fed. Rep. 696,

65 C. C. A. 524; Gartside v. Outley, 58 111. 210,

11 Am. Rep. 59 ; Consolidated Coal Co. v. Peers,

150 111. 344, 37 N. E. Rep. 937; Lenfers v.

Henke, 73 111. 405, 24 Am. Rep. 263; Genet v.

Delaware etc. Canal Co., 136 N. Y. 593, 32 N.

E. Rep. 1078, 19 L. R. A. 127; Ganter v. Atkin-

son, 35 Wis. 48; Brown v. Beecher, 120 Pa. St.

590, 15 Atl. Rep. 608; Neel v. Neel, 19 Pa. St.

323; 0^\dngs v. Emery, 6 Gill. (Md.) 260; Har-
low V. Lake Superior Iron Co., 36 Mich. 105;

Ward V. Carp River Iron Co., 44 Mich. 65, 10

N. W. Rep. 109 ; Gains v. Green Pond Iron Min.

Co., 33 N. J. Eq. 603 ; Knight v. Indiana Coal

etc. Co., 47 Ind. 105, 17 Am. Rep. 692; Lacey v.

Newcomb, 95 Iowa 287, 63 N. AV. Rep. 704; Aus-

tin V. Huntsville Coal etc. Co., 72 Mo. 535, 37

Am. Rep. 446.

"In view of the use of mining leases for cen-

turies as a means whereby mines have been

opened and worked and the law applicable to

such leases, there can be no fair doubt that if

there were open mines upon any of the school

or swamp lands of the state, it could lease the

mines, and authorize the lessee to mine and
remove the ore upon payment of a royalt}^ And,
further, that such leasing of the mines would
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not be a sale within the meaning of the consti-

tutional prohibition of a sale of Sinf portion

of such lands. We do not understand that this

conclusion is contested by the state.

''Again there is no constitutional limitation

upon the power of the legislature to provide for

the exploration by the state of its own lands for

iron ore, and for the opening of mines in case

ore be found thereon. Such action by the state

would not constitute a work of internal ina-

provem.ent within the meaning of the consti-

tutional prohibition that 'the state shall never

contract any debts for works of internal im-

provement or be a party in carrying on such

works'. Rippe v. Becker, 56 Minn. 100; 57 N.

W. Eep. 331; 22 L. R. A. 857.

"If, then, the state may explore its lands, and,

when iron ore is found thereon, open the mines,

and then lease them, the distinction between

open and unopen mines would seem to be imma-

terial, so far as the question of the constitution-

ality of this mineral lease statute is concerned.

In view of this custom of obtaining a revenue

from mines by means of mineral leases and

the law governing them, it is fair to infer that

such disposition of minerals w^ould have^ been

expressly prohibited by the constitution if it

had been the intention to forbid it. There was

a statute at the time the constitution was framed

providing for the organization of mining cor-

porations. Rev. Stat. 1851, c. 40, #1. The

court will take judicial notice of the fact that

iron ore is found only in a limited portion of

the school and swamp lands of the state. * * *

"This fact emphasizes the difference between

standing timber and the proper method of dis-

posing of it, and iron ore and the disposition of

it. Standing timber is upon the surface of the

earth. It m.ay be accurately scaled, and the
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quantity and value thereof readily ascertained.

A sale of standing timber at public auction,

unlike the sale of supposed ore hidden in the

interior of the earth, is not a lottery, but a
certainty. There is no necessity in the case of

standing timber, in order to make a practicable

and profitable disposition thereof, to resort to

a lease of the land, for the purpose of exploring
for timber and removing it, if found, on pay-
ment of a stipulated royalty per thousand feet.

Such a lease would be absurd, and unknown to

the law. Hence, the suggested analogy between
the leasing of an unopened mine and the sale

of standing timber is not entirely relevant."

American & English Annotated Cases, vol. 9,

page 523.

The exact point which we are considering came

up for decision in the State of New York, in the

case of Genet v. Delaicare etc. Canal Company, 136

N. Y. 593, 32 N. E. Rep. 1078, wherein

"the Court, while it recognized the Pennsyl-
vania rule, limited its aiDplication to those cases

where the whole body of the mineral, consid-

ered as of cubical dimensions and consequently
as capable of descriptive separation from the

earth above and around it, is conveyed. In that

case it api^eared that the plaintiff, by a written

instrument called a 'memorandum of agree-

ment', leased to the defendant, its successors

and assigns, all the coal contained in or under
a certain described tract. The lessee agreed to

mine and pay for a certain amount each year,

and it was provided that if the coal in any of

the veins should prove to be unmerchantable,
or if it became impracticable to mine the same
in consequence of the expense, the lessee should
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not be bound to pay for the specified quantity

each moiitli. The consideration was a royalty

on the merchantable coal as determined by the

contract. It was held that the transaction was
merely a lease of the coal lands, and not a sale

of laiid. The court said, referring to the Penn-
svlvania rule as stated in Sanderson v. Scran-

ton, 105 Pa. St. 469: 'Whatever we may think

of the general doctrine, one thing about it is

quite obvious. It applies to a case, and only

a case, in which by the terms of the agreement,

and in contemplation of the parties, the whole
body of the coal, considered as of cubical dimen-

sions and capable of descriptive separation from
the earth above and around it, * * * and as it

lies in its place, is absolutely and presently con-

veyed. The thing sold must be such that it can

be identified as land and severed as land from
the estate of which it forms a part. * * * But
that feature does not exist in the present case.

* * * It is not the mine as such, it is not the

veins or striata as such, it is not the coal in place,

it is not even the whole of the coal which one

l^arty contracts to sell and the other party to

buy, but only some unknown and indeterminate
fraction or portion of the coal which no human
power can locate or identify as land. It is min-
eral product, not land, which is the subject of

the dealing."

With this summary of the law upon this very

novel question before us, and referring to the lease

between plaintiffs and defendants in the case at bar,

we contend that it would be a manifest absurdity to

construe the lease as granting to the lessee all of the

minerals within the claim known and described as

the Golden Bull. It will not be disputed that after

the minerals are taken out of a claim in Nome,
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Alaska, the land left is of absolutely no value what-

ever. If the defendants had intended to sell to

plaintiffs all of the minerals in the land, an absolute

grant or transfer of the claim itself would have been

the simplest method of carrying out the understand-

ing between the parties. For the protection of the

defendants it may well have been provided that a

sale of all the minerals should be made with the

proviso that the plaintiffs should extract the min-

erals within or before a certain time. We most

earnestly contend that in a supposed case of this

kind the time would be more or less incidental be-

cause a sale would supposedly have been made ; the

vendee would be the owner of the thing sold, and

the time within which he should take away the thing

sold could only be important in protecting the de-

fendants against having their property lie idle and

useless for an indefinite period. But where as in the

case at bar the lease is not for all the minerals in

the claim, the time period specified in the contract of

the parties becomes under the decisions above cited,

the measure of the quantum of minerals which were

to pass to the lessees under the tenns of the lease

regardless of whether the lease be called a lease in

fact or a sale. We say again with considerable con-

fidence in the conclusion to which our minds have

come that whether you call the lease in the case at

bar a lease or a bill of sale, equity cannot stretch the

period provided for by the parties themselves in

their contract upon any showing whatsoever with-

out making a new and different contract for the
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parties. If this be the aim, object and purpose of

the decision in this case, then we can do nothing fur-

ther except to point out the consequences of such a

decision, but we most respectfully submit that the

conclusion to be drawn from the opinion in the case

is inevitable and no distinction can be made which

will avoid the said conclusion.

If we have failed to make clear the argument

which seems to us decisive of the question involved

in the case at bar, then surely our powers of expo-

sition are hopelessly infirm. The minor premise in

the syllogism stands proved so far as reasoning and

citation of authorities can make it. If a rehearing

of this case shall be granted, we shall undertake to

advise the court fully by a thorough investigation

of the entire question of the limitation of the right

of courts of law or equity to change or modify in

any way or for any reason, contracts once fairly

entered into. We shall show how equity has kept

its strong aim oif wills properly executed, when it

was apparent to the court that were the testator

alive a different will would be executed. We shall

show that contracts fairly executed are as sacred in

the eyes of equity as the right of private property.

Once we concede that upon any state of facts occur-

ring after the execution of a contract, it can be

amended or changed to conform to the equities as

they exist at the time, the doors would be open to

proof of all those unforeseen facts and circum-

stances, acts of parties or otherwise which so often

show the business unwisdom of the contract, but also
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demonstrate that a contract must stand for better or

for worse, until all men shall have attained wisdom,

through experience.

If the opinion in the case at bar shall stand, the

case will be cited in hundreds of cases in the future

as an authority for the proposition that a court of

equity can extend the term of a lease upon a proper

showing. If this be so, then we shall see our minor

premise become true by interpretation. We ask that

from such consequences all leases hereafter shall

be saved. It were better that relief be denied the

plaintiffs herein and that they be relegated to their

remedy by damages at law, than that the settled law

of interpretation and construction of contracts be

shaken to its foundation. We thank the court for

patience already shown in listening to our argu-

ments on the submission of the case and ask that

we be indulged further upon a question which seems

to us of vast importance.

Respectfully submitted,

Albert H. Elliot,

W. A. GiLMORE,

P. M. Bruner,

J. Allison Bruner,

Attorneys for Appellants and Petitioners.

This is to certify that I have examined the fore-

going petition for rehearing and know the contents

thereof; that the said petition in my judgment is

well founded and is not interposed for delay.

Albert H. Elliot.
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[Notice of Filing of Petition for Revision.]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

In the Matter of UNITED HARNESS COMPANY

(a Coi-poration),
Bankrupt.

To Messrs. Gushing, Grant & Gushing, and Elliott

McAllister, Attorneys for J. H. Wooden, Trus-

tee of the Estate of the United Harness Gom-

pany, a Corporation, Bankrupt.

You are hereby notified that on the 14th day of

Septemher, 1909, I filed in the Glerk's ofhce of the

United States Gircuit Gourt of Appeals for the Ninth

Circuit, at San Francisco, California, a petition for

review in the above-entitled cause, a copy of which

petition is hereto attached as a part of this notice.

I shall ask to have the cause docketed and the neces-

sary orders made therein to have such cause set

down for hearing.

Dated September 14th, 1909.

D. M. DUFFY,
Attorney for Petitioner.

Gopy of the within notice together with a copy

of Petition for Review and Revision received this

14th day of Sept., 1909.

GUSHING & GUSHING, and

ELLIOTT McAllister,
Attys. for Trustee.

[Endorsed] : No. 1776. In the U. S. Gircuit

Gourt of Appeals, Ninth Gircuit. In the Matter of

United Harness Company (a Corporation), Bank-



2 Dave Staunton v.

rupt. Notice of Filing of Petition for Review and

Eevision. Filed Sep. 14, 1909. F. D. Monckton,

Clerk.

[Petition to U. S. Circuit Court of Appeals for Re-

vision.]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

In the Matter of UNITED HARNESS COMPANY
(a Corporation),

Bankrupt.

To the Honorable, i]iQ Judges of the Circuit Court

of Appeals of the Ninth Circuit of the United

States

:

The petition of Dave Staunton respectfully shows

:

That on the 12th day of May, 1908, the United

Harness Company, a corporation, was adjudged a

bankrupt in the District Court of California, and

thereafter on the 25th day of June, 1908, J. H.

Wooden was appointed trustee of said bankrupt;

that thereafter and on the 26th day of June, 1908,

J. H. Wooden qualified as such trustee of the estate

of said bankrupt.

That thereafter the following proceedings were

had, in the case of said bankrupt

:

On the 23d day of February, 1909, J. H. Wooden,

trustee, of the above-entitled bankrupt, filed in the

District Court of the Northern District of Cali-

fornia, an amended petition and order to show cause,

directed against Dave Staunton, your petitioner,

which said petition is filed as part hereof, and desig-

nated as Exhibit "A."
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That thereafter aucl on the 23d day of February,

1909, an order to show cause was granted and en-

tered requiring j'our petitioner, Dave Staunton, to

appear and show cause why the prayer of said

amended petition should not be granted which said

order to show cause is attached to said petition and

marked Exhibit ''B."

That thereafter and within the tune required by

law, your petitioner, demurred to said amended peti-

tion and order to show cause, which demurrer is filed

as a part hereof and marked Exhibit "C. ''

That thereafter and on the day of May, 1909,

after due and projDer proceedings were had therein,

the demurrer of Dave Staunton, petitioner herein,

to said amended petition and order to show cause of

J. H. Wooden, the trustee of the above-named bank-

rupt, was, by the Honorable Milton J. Green,

Referee in Bankruptcy for the Xorthem District of

California, overruled.

That thereafter on the 2Tth day of May, 1909,

within the time reqtiired by law, your petitioner filed

his petition 'for review of the District Court of the

United States for the Xorthern District of Cali-

fornia, a copy of which is filed as a part hereof and

marked Exhibit "D."

On the 5th day of June, 1909, said petition for

review came on for hearing before the District Court

of the United States, Northern District of Cali-

fornia, the Honorable John J. De Haven, presiding,

and was heard, and the District Court took time to

consider the same, and thereafter on the 4th day of

September, 1909, the District Court of the Northern
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District of California, John J. De Haven, Judge,

tiled an opinion in said matter of which a copy is

filed as part hereof, and marked Exhibit "E," sus-

taining and affirming the order of the referee over-

ruling the demurrer of Dave Staunton to the

amended petition and order to show cause.

Your petitioner respectfully shows that he is ag-

grieved b}' the order of said Court, and injured

thereby, and asks that the same be revised in the

matter of law, by your Honorable Court; and that

the errors complained of consist in said Court hold-

ing that the Eeferee had jurisdiction and power to

proceed against petitioner in the summary way had,

he being a third party and not one of the bankrupts

;

and in overruling the said demurrer and in refusing

to sustain the same, the said Court holding that the

Referee had jurisdiction and power to proceed

against your petitioner in said summary way; and

in said court holding that your petitioner held cer-

tain property of the above-entitled bankrupt and

could be proceeded against in said smmnary way;

and said Court holding that said Referee had power

and jurisdiction to issue said order to show cause

or to proceed against your petitioner in the manner

had upon said order issued.

Wherefore your petitioner prays that the orders,

judgment and decree of the District Court be re-

viewed and revised in matters of law, and that the

said judgment and order of the District Court of

the United States for the Northern District of Cali-

fornia, affirming the order of the Referee overruling

the demurrer of petitioner to the amended petition
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for surrender of property be reversed, and that it be

adjudged that the summary proceedings herein were

illegal and void ; and for an order of this court direct-

ing the Referee to sustain the demurrer interposed

by your petitioner and dismiss the proceeding.

D. M. DUFFY,
Attorney for Petitioner.

State, of California,

City and County of San Francisco,—ss.

D. M. Duffy, being duly sworn, deposes and says

:

That he is the attorney for Dave Staunton, peti-

tioner herein ; that Dave Staunton is a resident of the

State of Nevada, and is now actually residing in the

State of Nevada, and for that reason he makes this

affidavit on behalf of said petitioner; that the facts

and matters contained in the petition herein are

known to this affiant to be true.

D. M. DUFFY.

Subscribed and sworn to before me this 14th day

of September, 1909.

[Seal] A. K. DAGGETT,

Notary Public in and for the city and county of San

Francisco, State of California.

[Endorsed] : In the U. S. Circuit Court of Appeals

for the Ninth Circuit. In the Matter of United

Harness Company (a Corporation), Bankrupt.

Petition to Re\4ew and Revise Matters of Law.
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[Exhibit **A'' to Petition for Revision.]

In the District Court of the United States for the

Northern District of California.

Bankruptcy—No. 5698.

In the Matter of UNITED HARNESS CO. (a Cor-

poration)
,

Bankrupt.

Amended Petition and Order to Show Cause.
To the Honorable the District Court of the United

States and to Hon. MILTON J. GREEN,
Referee

:

Now comes J. H. Wooden, trustee of the estate of
the above-named bankrupt, and leave of this Court
having first been obtained, files this his amended
petition and respectfully represents

:

That said United Harness Co. was, during all the
times hereinafter mentioned, a corporation organ-
ized and existing under the laws of the State of Cali-
fornia, and prior to the time when it was adjudged
a bankrupt, as hereinafter mentioned, it was carry-
ing on business in the States of California and
Nevada.

That on the 22d day of April, 1908, certain cred-
itors of said United Harness Co. filed their petitionm the District Court of the United States for the
Northern District of California, praying that said
United Harness Co. be adjudged a bankrupt.
That thereafter, to wit, on the 12th day of May,

1908, at or before eleven o'clock in the forenoon of
said day, said petition came on regularly to be heard.
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and at said hearing an order was duly given, made

and entered by said District Court, declaring and

adjudging said United Harness Co. to be a bankrupt,

which said order was filed in said District Court on

the said 12th day of May, 1908, at 1:30 o'clock of

said day.

That thereafter, to wit, on the 25th day of June,

1908, being the day appointed by the Court for the

first meeting of creditors in the above bankruptcy

and of which due and legal notice had been given in

all respects as required by law, the first meeting of

the creditors of the above-named bankrupt was held

and at said first meeting by a majority vote in num-

ber and amount of claims of all creditors of said

bankrupt whose claims had been allowed and who

were present at said first meeting, your petitioner

was duly appointed trustee of the estate of said

bankrupt and immediately thereafter on, to wit, the

26th day of June, 1908, your petitioner duly qualified

as Trustee of the estate of said United Harness Co.,

bankrupt, by the filing of a bond with sureties to the

United States for the faithful performance of his

official duties in the amount fixed by the creditors of

said United Harness Co., bankrupt, at said first

meeting, which said bond was duly approved by

order of said District Court, and filed in said Dis-

trict Court all on said 26th day of June, 1908.

That said United Harness Co., bankrupt, has not

^
received its discharge in said bankruptcy proceed-

ings and the estate of said United Harness Co.,

bankrupt, is being administered by said District
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Court, and your petitioner now is and ever since Ms
qualification as aforesaid has been the duly elected

and qualified and acting trustee of the estate of said

United Harness Co., bankrupt.

That at the time of the commencement of the

action brought by H. S. Ripley as plaintiff, which is

hereinafter referred to, and for a long time next

prior thereto said United Harness Co. was the owner

of and lawfully in possession of all of that certain

property described in the exhibit marked Exhibit

"A," which is annexed hereto and made a part

hereof.

That said United Harness Co. has not sold or

otherwise disposed of any of the property described

in said Exhibit "A," and said United Harness Co.

continued to be the owner and lawfullj^ entitled to

possession up until the time when \ouv petitioner

duly qualified as trustee of the estate of said United

Harness Co., bankrupt, on the 26th day of June,

1908, as hereinbefore mentioned.

That said United Harness Co. remained in posses-

sion of said propert)^ described in said Exhibit "A"
up to the time when said property was taken posses-

sion of by the sheriff of Washoe Count}^, State of

Nevada, on, to wit, the 20th day of April, 1908, as

hereinafter mentioned.

That H. S. Ripley, as plaintiff, brought an action

against said United Harness Co., a corporation,' as

defendant, in the Second Judicial District Court in

the State of Nevada, in and for Washoe County, to

recover a debt owing to said PI. S. Ripley by said

United Harness Co., which said action was brought
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on, to wit, the 20tli day of April, 1908, and is knOAvn

on the records of said Conrt as No. 6139.

That thereafter, on, to wit, the 20th day of April,

1908, in said action, a writ of attachment was issued

and delivered to the Sheriff of Washoe County,

State of Nevada; that said writ of attachment di-

rected said Sheriff to attach and safely keep all

property of said defendant, said United Harness

Co., not exempt from execution situate within said

county of Washoe, State of Nevada, or so much

thereof as might be sufficient to satisfy the demand

of said plaintiff, said H. S. Ripley; that thereafter,

on to wit, the 20th day of April, 1908, said Sheriff

did at the city of Reno, County of Washoe, State of

Nevada, then and there under and by virtue of said

writ of attachment, duly attach and take into his

possession all and every part of said property de-

scribed in said Exhibit "A" and said Sheriff did

continue to hold the same under said writ of attach-

ment down to the time when said Sheriff did deliver

possession of said property to one Dave Staunton,

of the town of Wimiemucca, State of Nevada, as

hereinafter mentioned; that at the time said Sheriff

attached and took into his possession said property

as hereinbefore alleged and at all times on said 20th

day of April, 1908, said United Harness Co. was,

ever since has been and is now insolvent.

That thereafter, in said action, said H. S. Ripley,

as plaintiff, obtained judgment against said United

Harness Co., a corporation, as defendant, and subse-

quently on, to wit, the 1st day of May, 1908, in the
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aforesaid action a Writ of Execution was issued
upon said judgment and delivered to the Sheriff of
Washoe County, State of Nevada.

That said Writ of Execution directed said Sheriff

to satisfy said judgment out of the property of the

defendant, the said United Harness Co.

That under and by virtue of said Writ of Execu-
tion on, to wit, the 12th day of May, 1908, at two
o'clock P. M. of said day, and subsequent to the time
when the said United Harness Co. was adjudged a

bankrupt as aforesaid, said Sheriff of Washoe
County did offer for sale and did purport to sell all

and each and every parcel of said property described

in said Exhibit "A" to said Dave Staunton, of the

town of Winnemucca, State of Nevada, and there-

upon and thereafter said Sheriff of Washoe County
did deliver possession of said property described in

said Exhibit "A" to said Dave Staunton.

That thereupon and thereafter said Dave Staun-

ton took possession of all and every part of said

property described in said Exhibit "A"; that said

Dave Staunton holds and claims said property de-

scribed in said Exhibit "A" solely under and by
virtue of said purported sale aforesaid; that your
petitioner is informed and believes that said Dave
Staunton ever since the time when he took posses-

sion of said property as hereinbefore mentioned has

been and now is in possession of said property.

That your petitioner has not at any time sold or

otherwise disposed of any of the property described

in said Exhibit '^A," and at the time of his qualifica-

tion as trustee of the estate of said United Harness
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Co. your petitioner was, ever since lias been, and now

is the legal owner and lawfully entitled to the posses-

sion of the property described in said Exhibit "A."

That immediately after his qualification as trustee

of the estate of said United Harness Co., a bankrupt,

your petitioner notified said Dave Staunton that said

United Harness Co. had been adjudged a bankrupt,

and that your petitioner was its duly elected and

qualified trustee of the estate of said United Harness

Co., a bankrupt.

That thereafter, to wit, on the 24th day of Octo-

ber, 1908, at the town of Wiimemucca in the State

of Nevada, your petitioner made demand on said

Dave Staunton to produce, surrender and deliver to

your petitioner all said property described in said

Exhibit ''A."

That said Dave Staunton then and there in re-

sponse to said demand, refused and failed, and ever

since has refused and failed to produce or surrender

or deliver said property described in said Exhibit

"A," or any part thereof to your petitioner, and no
part thereof has ever been delivered to your peti-

tioner.

That said property described in said Exhibit ''A"
is of great value, to wit, the sum of Four Thousand
Seven Hundred and Ninety-four ($4794.00) Dol-

lars.

Wherefore, your petitioner prays for an order fix-

ing a time and place for hearing this petition and
directing notice thereof to be given to said Dave
Staunton ; and that at said hearing an order be made
by this Court determining that your petitioner is
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the legal owner of, and is entitled to possession of

said property described in said Exhibit "A," and that

said Dave Staunton has no rights therein, and re-

quiring said Dave Staimton to forthwith produce,

surrender, and deliver to your petitioner, or his

agent, all said property described in said Exhibit

"A," and restraining said Dave Staunton in the

meantime from disposing of said property described

in said Exhibit '^A," or any part thereof, or the

proceeds thereof, and compelling said Dave Staun-

ton to account to this court for all property of the

bankrupt which came into his possession, and fix-

ing and determining and ordering paid the amount

of damages due to 3^our petitioner by said Dave

Stamiton for converting to his own use the property

of the estate of said bankruj^t which came into the

possession of said Dave Staunton, and which he fails

and refuses to surrender to your petitioner ; and for

any other or further relief which may be proper in

the premises, and your petitioner will ever pra}^

J. H. WOODEN,
Trustee.

Northern District of California,

City of Fresno, Countj^ of Fresno,—ss.

J. H. Wooden, trustee of the estate of the United

Harness Co., a corporation, bankrupt, being duly

sworn, makes oath and says: That he is the party

who executed the foregoing amended petition; that

he has read said petition and knows the contents

thereof ; that the same is true of his own knowledge,

except as to those matters which are stated on in-
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formation or belief, and as to those matters that he

believes it to be true.

J. H. WOODEN,
Trustee.

UNITED HARNESS CO.,

Bankrupt.

Subscribed and sworn to before me this 19th day

of February, 1909.

[Seal] LOUISE J. COLMORE,

Notary Public in and for the County of Fresno,

State of California.

My commission expires Sept. 10, 1911.

[Exhibit **B" to Petition for Revision.]

[Order Fixing Time and Place for Hearing of

Amended Petition, and Permitting Dave Staun-

ton to Show Cause, etc.]

Upon reading and filing the foregoing amended

petition of J. H. Wooden, trustee of the above-en-

titled estate, now on motion of Elliott McAllister,

Esq., and CusMng, Grant & Cushing, Attorneys for

said petition,

It is ordered that Tuesday, the 9th day of March,

1909, at ten o'clock A. M. of said day, at Room 213

United States Postoffice and Courthouse Building,

City and County of San Francisco, State of Califor-

nia, be, and the same are hereby fixed as the time

and place for hearing said amended petition, at

which time and place said Dave Staunton may show

cause, if any he has, why the prayer of said amended

petition should not be granted; that if said Dave

Staunton fail to appear at the hearing of said
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amended petition at the tinie and place aforesaid,
that the default of said Dave Staunton be entered
by order of the referee herein; and that at said
hearing at the time and place aforesaid the referee
herein will proceed to hear and determine the rights
and obligations of the parties named in said
amended petition on the evidence presented.

It is further ordered that a copy of this amended
petition and order to show cause be served on Dave
Staunton, mentioned in said amended petition, at
least ten days prior to the return day hereof.

Done in open court this 23d day of Feby., 1909.

MILTON J. GREEN,
Referee in Bankruptcy.

Attest. A true copy.

MILTON J. GREEN,
Referee in Bankrui3tcy.

Exhibit *'A" [to Amended Petition.]

[Inventory of] Property Belonging to the Estate of

The United Harness Co., Bankrupt, Which Was
Sold by the Sheriif of Washoe County, Nevada.

10 Boxes Swedes Tacks, assorted sizes.

3 Boxes Lining Nails.

1 Part Box Shaft Tips.

1 Full Box ''

3 Boxes Whip Sockets.

1 Part Box Whip Sockets.

3 Boxes Carriage Knobs.

1 Box Carriage Trimmings.

1 Box Strap Loops.

40 Boxes Washers.

6 Part Boxes Washers.
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5 Boxes Carriage Trimmings.

1 Part Box Carriage Trimmings.

3 Boxes Neck Yoke Centers.

1 Pai-t Box Neck Yoke Centers.

2 Boxes Anti-wrappers.

1 Part Box Anti-wrappers.

1 Box Nickel Hame Balls.

11 Boxes Ciibbs Cement.

1 Part Box Cubbs Cement.

6 Boxes Brazillian Gum.

36 Bottles Burnishing Blacking.

2 Dz. Tins Eclipse Rubber Cement.

2 Dz. Cbannell Cement.

1 Lot Rubber Heels.

56 Copper Rivets.

24 Boxes Spots.

6 Part Boxes Spots.

11 Part Boxes Assorted Rivets.

4 Boxes Backband Loops.

1 Lot Jockey Plates.

1 Lot Jig & Express Grees.

16 Boxes Dees.

4 Part Boxes Dees.

26 Boxes Rings.

3 Part Boxes Rings.

3 Boxes Buckle Shields.

1 Box Hame Rivets.

1 Part Box Ham-Rivets.

3 Arcade Riveters.

1 Paper Rack.

105 Boxes Assorted Bits.

11 Part Boxes Bits.

17 Boxes Spurs. ] ^.
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5 Part Boxes Spurs.

1 Lot Miscellaneous Spurs and Bitts.

43 Imported Basco Cow and Sheep Bells.

6 Boxes Xc Wire Hame Buckles.

8 " Xc Line Buckles.

2 " Xc Boot Buckles.

2 '' Xc Skate "

2 " Jap "

1 Part Box Jap Skate Buckles.

1 Part Box xc Skate Buckles.

19 Boxes Bag Strap Buckles.

6 Boxes Girth Buckles.

5 Boxes Nickel Trace Buckets.

12 Boxes Bridle Buckles.

4 Boxes Nickle Harness Bkles.

1 Part Box Nickel Buckles.

3 Boxes Block Letters.

4 Boxes Gag Swivels.

7 Boxes Conway Loops.

2 Boxes Buckle Tongues.

1 Part Box Buckle Tongues.

2 Boxes Trace Bailes.

17 Boxes Trace Buckles, Assorted.

2 Part Boxes Trace Buckles, Assorted.

1 Bag Spur Chain.

1 Bag Rein Pulleys.

1 Bag Steel Billets.

1 Pair Small Scales.

1 Lot of Scrap Strap Leather.

1 Hide of Dash Leather.

20 Pair Buck Chains,.

91/2 Pair Trace Chains.

1 Small Vice.
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1 Large Press.

4 Pair of Bell Bows.

13 Sets of Iron Hames.

16 Pair Iron Hames.

61 Pair of Wooden Assorted Hames.

1 Lot of Saddle Reeds.

1 Hammer.

1 Monkey-wrench.

1 Lot Miscellaneous Hardware, Broken Boxes,

etc.

11 Pair Bent Wood Stirrups.

72 Pair Assorted Galvanized Stirrups.

250 Feet Coil Halter Chain*

5/12 Dozen Pair Breast Chains.

1/3 Dozen 6-foot Halter Chains.

7 Dozen Doggies,.

IY2 Dozen Breast Strap Slides.

2 Boxes Coopers Conqueror Clips.

2 Broken Boxes Cockeye Toggles.

1 Lot of Belt Buckles.

5 Full Boxes Cockeyes.

2 Full Boxes Clip Cockeyes.

9 Full Boxes Halter Loopers and Rings.

2 Broken Boxes Halter Loopers and Rings.

6 Boxes Halter Squares.

2 Boxes Halter Bolts.

20 Hanford Trace Hooks.

8 Boxes Assorted Sizes Xc Roller Buckles.

3 Broken Boxes Xc Roller Buckles.

5 Broken Boxes Roller Jap Buckles.

15 Boxes Jap Roller Buckles.

1 Large Box C. D. Buckles.

2 Boxes Buckle Tongues.
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5 Boxes Hame Hooks.

1 Dozen Trace Hooks.

1 '' Heavy Hame Hooks.

1 Part Box Hame Bolts.

2 Eull Boxes Bolt Studs.

2 Boxes Hame Staples.

2 Boxes Hame Bolt Rollers.

3 Boxes Hame Line Rings.

8 Boxes M. No. 3 Tubular Rivets.

4 Boxes M. No. 1 Tubular Rivets.

1 Assorted Box Nickel Hame Buckles.

1 Assorted Lot Genuine Rubber Buckles.

17 Full Boxes Line Buckles.

4 Part Boxes Line Buckles.

1 Broken Box Penn Squares.

2 Box Penn Squares.

5 Boxes Penn Cockeyes.

13 Boxes L^nion Loop Buckles.

1 Part Box Union Buckles.

1 Box Tevin Loops.

6 Full Boxes Tug Buckles.

4 Part Boxes Assorted Snaps.

88 Boxes Assorted Snaps.

5 Part Boxes Assorted Snaps.

551/2 Dozen Whii3s.

61/2 Whip Stocks.

1 5 Gallon Can Neatsfoot Oil.

1 Part Keg Harness Ink.

4 Pair Team Blinds.

1 Stove.

1 Lot Glass Doors in Frames.

8 Full Boxes Assorted Sizes Lace Tacks.

10 Boxes Fly Nets.
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4 Boxes Fly Nets.

4 Part Boxes Cheeked Winkers.

1 Box Cheeked Winkers.

18 Feed Bags.

7 Wire Horse Muzzles.

4 Pair Wooden Stirrups.

11 Pack Lash Rope Chinchos.

2 Ho;ok Pack Chinchos.

1 Sack Sponges.

37 Boxes Whip Lashes.

4 Part Boxes Whip Lashes.

1 Lot Hamper Straps and Handles.

7 Quirts.

6 Bull Whips.

21 Black Snakes.

13 Pair Hobbles.

17 Hame Straps.

10 Cowbell Straps.

2 Packages Machine Thread.

1
'' " " Broken.

6 Packages Shoe Thread.

1 Part ''

1 Broken Package Linen Thread.

2 Bunches Whip Poppers.

1 Package Silk for Tipping.

1 Lot Iron Pack Saddle Hooks.

1 Lot Wood Pack Saddle Hooks.

3 Dozen Chain Hobbles.

2 Boxes Feather Dusters.

3 Bundles Webb Halters.

1 Lot Tie Rope.

1 Lot Tassels.

1 Lot Initial Rosettes.
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1 Lot Eicling Bridles, assorted.

1 Lot Hacamores.

1 Lot Gig and Express Hausings, assorted.

1 Lot Breast Hausings.

1 Lot Scrappers.

1 Lot Brass Hondas.

1 Lot Spur Leather.

1 Lot Hat Bands.

1 Lot Collar Caps.

1 Lot Dog Collars, asstd.

1 Lot Bits and Spurs, asstd.

1 Lot Rubber Bumpers.

1 Sheet Pillow, felt.

1 Lot Spreader Straps.

1 Lot Rosettes Conchas.

1 Rawhide Riata.

1 Lot Bells.

39 Assorted Horse Collars.

7 Blackjack Riatas.

25% Dozen Sweat Pads, assorted.

8 Boxes Wire Dees.

1 Lot Sirsingles.

1 Roll Boat Elastic.

1 Lot Rein Buttons.

1 Lot of Rein Hand Holes.

1 Calking Boot.

4 Pair Pack Bags.

5 Pack Saddle Trees.

10 Saddle Trees, RawMde.
1 Race Saddle.

1 Army Saddle, second-hand.

2 Mexican Saddles.

1 Rigge Packsaddle Tree.
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1 Pair Snaps.

8 End Cutters.

4 Bag Pimcliers.

1 Pair Cutting Nippers.

1 Lot Shafting Pulleys and Hang.

1 Osboren Spring Punch.

1 Campbell Stitching Machine.

1 Improved Wax Thread Machine,

1 Davis-Markifying Head Leather Machine.

1 Miller Power Splitting Machine.

1 Rein Rounder.

6 Cruppers Formers on Revolving Stand.

1 Rawhide Mallet.

9 Hand Round-end Cutters.

8 Hand Bag Punchers.

1 Pair Cutting Nippers.

20 Steel Loop Sticks.

1 Small Tug Box.

1 Steel End Tug Hame Loop Box.

1 Steel Top Check Loop Box with Flutes in

Jaw.

1 Style No. 1-2 Power Creasing Machine.

3 End Crease Rolls.

1 Set Beaded Line Rolls.

1 Extra Screw Loop Press.

1" Imported Trace Trimmer,

1 Set Trace Trimmer Knives.

1 Blind Mould.

23 Loop Dies.

6 Steel Backs for Loop Dies.

9 Team Tug Loop Dies.

9 Steel Back for Team Tugs.

4 Hame Tug Dies with Imported Plates.
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7 Steel Bottom Plates.

1 Pair Round Bucking Rools.

4 8teel Bottom Plates'.

5 Moulds.

8 Assorted Dies.

2 Cutting Dies for Blinds.

1 Pair Bolt Clippers.

4 Steel Bottom Plates.

1 Strap Splitter.

1 Miller Transmitter.

1 8-incli Split Shave.

1/4 Dozen Wagon Umbrellas.

11 Stable Brooms with Handles.

2 Sides of Lace Leather.

214 Sides Buckskin.

2 Leather Sheep Skins.

2 Wool Sheep Skins.

2 Apron Skins.

1 Side Lattigil Leather.

1 Bag Screw Bales.

2 Boxes Rein Chains.

1 Part Box Rein Chains.

2 Part Boxes Blanket Pins.

2 Boxes Race Stirrups.

1% Dozen Assorted Race Stirrups.

2 Part Boxes Martingale Chains.

4 Part Packages Mane Combs.
1 Part Box Cruppers,

10 Loose Cruppers.

7 Broken Boxes Pyraline Martingale Rings.
13 Boxes Pyraline Martingale Rings.
7 Boxes Driunmond Martingale Rings.
2 Boxes Celluloid Loops.
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3 Broken Boxes Celluloid Loops.

4 Boxes Rosettes.

3 Boxes Boston Lug Buckles.

1 Part Box Boston Lug Buckles.

2 Boxes Express Hooks.

9 Boxes Bolt Hooks.

3 Part Boxes Bolt Hooks.

11 Boxes Terrets.

1 Part Box Terrets.

1 Balling Iron.

1 Lot Fire Engine Snaps.

10 Dash Aprops.

1 Dozen Oiled Horse Covers.

52 .Saddle Blankets.

9 Felt Sheets.

21 Horse Blankets.

27 Cans Axle Grease.

8 Bars Castile Soap.

51/^ Dozen Assorted Brushes.

21^ Dozen '' Curry Combs.

11 Curry Cards.

46 Chinchos.

20 Chinchos Leathered.

1 Stitching Horse.

12 Boxes Gall Cure.

7 Cans Gall Cure.

12 Gallons Neatsfoot Oil..

1 Case Harness Dressing.

1 Case Castor Axle Oil.

1 Case Harness Soap.

13 Bottles Witch Hazel.

1 Case Bar Harness Soap.
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1 Miscellaneous Lot Soap, Dressing Oil, Polish
and To23 Dressing.

2 Cases Top Dressing.

3 Cases Neatsfoot Oil.

1 Case Harness Oil.

2 Cases Harness Dressing;.

15 Gallons Oil.

1 Case Harness Oil.

2 Cases Harness Dressing.

31 Gallon Cases Harness Dressing.

2 Cases Harness Soap.

4 Hand Grips.

3 Dress-suit Cases.

Miscellaneous Lot Horse Boots.

Lot Dan Patch Ankle Boots.

4 Boxes Bandages.

3 Boxes Coach Pads.

2 Pair Coach Pads.

3 Boxes Slide Loops.

2 Boxes Bridle Fronts.

5 Part Boxes Bridle Fronts.

3 Boxes Blinds.

1 Part Box Blinds.

6 Stable Blankets.

4 Angora Goat Skins.

62 Assorted Robes.

1 Wool Cooler.

4 Rubber Lined Robes.

42 Lap Dusters.

5 Sets Harness, Single.

5 Breast Collars and Tracers.
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9 Buggy Bridles.

1 Pair Lines.

23 Assorted Gig and Express Saddles.

3 Extra Straps.

4 Sets Steel Cable Leather Cover Traces.

A true copy. Attest

:

[Seal] JAS. P. BROWN,
Clerk.

By M. Thomas Scott,

Deputy Clerk.

[Endorsed] : Filed 23 day of Feb.. 1909, at

2 o'clock P. M. M. J. Green, Referee in Bankruptcy

in and for the city and county of San Francisco.

[Endorsed]: Exhibit ''A" and "B." No. 5698.

In the District Court of the United States, Northern

District of California. In the Matter of United

Harness Co., Bankrupt. Certified Copy. Amended

Petition and Order to Show Cause.

[Exhibit **C" to Petition for Revision.]

[Demurrer to the Amended Petition, etc.]

In the District Court of the United States for the

Northern District of California.

No. 5698.

In the Matter of the UNITED HARNESS CO. (a

Corporation),

Bankrupt.

Now comes Dave Staunton by his attorney, D. M.

Duffy, and files this his demurrer to the amended

petition and order to show cause in the above-en-

titled matter, and demurs to said amended petition
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and order to show cause on the following grounds,

to wit:

I.

That neither the property referred to in said

amended petition and order to show cause, nor said

Dave Staunton is within the territorial limits over

which this Court has jurisdiction.

II.

That the property referred to in said petition is

not now, and was not at the time of the sale and de-

livery of the said property, by the Sheriff of Washoe

County, in the State of Nevada, to Dave Staunton,

and has not since been within the territorial limits

over which this Court has jurisdiction.

III.

That no notice of the hearing of the said amended

petition and order to show cause has ever been served

upon said Dave Staunton within the jurisdiction

of this Court. That this Court has no jurisdiction

over Dave Staunton, without personal service upon

said Dave Staunton within the jurisdiction of this

Court.

IV.

That the amended petition and order to show cause

and original petition and order to show cause was

served upon Dave Staunton at the town of Winne-

mucca. State of Nevada.

V.

That this Court has no jurisdiction of the subject

matter in said amended petition and order to show

cause, or of the subject matter of the original peti-
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tion and order to show cause, said property being

without the jurisdiction of this Court.

VI.

That this Court has no jurisdiction over the said

Dave Staunton; that the said Dave Staunton is a

resident and citizen of the State of Nevada.

Wherefore, said Dave Staunton prays that he may

be hence dismissed with his costs.

Dated March , 1909.

D. M. DUFFY,
Attorney for Dave Staunton.

[Endorsed] : Filed 9th day of Mch., 1909, at 9 :40

o'clock A. M. M. J. Green, Eeferee in Bankruptcy,

in and for the City and County of San Francisco.

A true copy. Attest

:

[Seal] ^ JAS. P. BROWN,
Clerk.

By M. Thomas Scott,

Deputy Clerk.

[Endorsed] : Exhibit "C." No. 5698. U. S.

District Court, Northern District of California. In

the Matter of United Harness Co., Bankrupt. In

Bankruptcy. Certified Copy. Demurrer to Amended

Petition.
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[Exhibit "D" to Petition for Revision.]

[Petition to U. S. District Court for Review.]

In the District Court of the United States in and for
the Northern District of California.

In the Matter of the UNITED HARNESS COM-
PANY, a Bankrupt,

Plaintiff,

vs.

DAVE STAUNTON,

Defendant.

Now comes Dave Staunton, by his attorney, D. M.
Duffy, and respectfully represents :

That during the course of the proceedings herein
before Hon. Milton J. Green, referee in bankruptcy
of the above-entitled court, a rule was issued against
said petitioner, Dave Staunton, on the 23d day of

February, 1909, to show cause why he, Dave Staun-
ton, should not be compelled to produce, surrender,
and deliver to J. H. Wooden, trustee in the above-
entitled matter certain property described in Ex-
hibit ^'A" attached to the amended petition and
order to show cause, filed by said J. H. Wooden in
said above-entitled matter; also another rule was
issued against said petitioner to show cause why J.

H. Wooden, as trustee of the United Harness Com-
pany, a corporation, bankrupt, was not the legal

owner and entitled to certain property described in

Exhibit ''A" attached to said amended petition and
order to show cause; also another rule was issued
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against petitioner to show cause why he should not

be compelled to account for certain property alleged

to be the property of the above-entitled bankrupt,

which it is alleged came into the possession of peti-

tioner herein, and fixing and determining and order-

ing paid the amount of damages alleged to be due

to J. H. Wooden, as trustee of the United Harness

Company, a corporation, bankrupt, by your peti-

tioner for the alleged conversion to his own use of

certain alleged property of the estate of said bank-

rupt, which it is alleged came into the possession of

your petitioner, and for any further relief which

might be proper in the premises, all of which said

property is more particularly described in Exhibit

''A" which is attached to and made a part of the

amended petition and order to show cause filed in the

above-entitled matter.

That your petitioner by his attorney, filed a de-

murrer to each and every of said rules which de-

murrer came on to be heard before Honorable Mil-

ton J. Green, referee in bankruptcy, and which said

demurrer was adjudged by the said referee insuffi-

cient and the said referee thereupon overruled the

said demurrer, and ordered petitioner to answer

therein.

Your petitioner shows that said referee erred to

his prejudice in adjudging said demurrer insufficient

and in overruling said demurrer, and that said order

overruling said demurrer is erroneous and void.

Wherefore, your petitioner prays that said order

entered herein by the referee overruling the demurrer

of petitioner to the amended petition and order to
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show cause in the above-entitled action be reviewed
by the Honorable Judge of the District Court of the

United States, in and for the Northern District of

California, and that said order be adjudged erron-

eous and void.

DAVE STAUNTON,
By his Counsel,

D. M. DUFFY,
United States of America,

District of California, City and County

of San Francisco, State of California,—ss.

I, D. M. Duffy, do hereby make solemn oath, that

I am the attorney for Dave Staunton, petitioner

herein ; that Dave Staunton is not a resident of the

State of California, but is a resident of the State of

Nevada ; that Dave Staunton is now absent from the

city and county of San Francisco, and State of Cali-

fornia; that the statements in said petitioner are

true according to the best of my knowledge, informa-

tion or belief.

D. M. DUFFY.

Subscribed and sworn to before me this 18th day

of March, 1909.

[Seal] EUGENE W. LEVY,
Notary Public in and for the City and County of

San Francisco, State of California.

[Verification.]
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[Endorsed]: Filed Mcli. 18, 1909, at 3:50 o'clock

P. M. M. J. Green, Referee.

A true copy. Attest:

[Seal] JAS. P. BROWN,
Clerk.

By M. Thomas Scott,

Deputy Clerk.

[Endorsed] : Exhibit "D." No. 5698. U. S.

District Court, Northern District of California.

In the Matter of United Harness Co., Bankrupt.

In Bankruptcy. Certified Copy. Petition for Re-

view.

[Exhibit '^E" to Petition for Revision.]

[Order Affirming Referee's Order Overruling the

Demurrer of Dave Staunton.]

In the District Court of the United States for the

Northern District of California.

No. 5698.

In the Matter of UNITED HARNESS CO.,

Bankrupt.

DE HAVEN, District Judge.—This is a petition

to review an order made b}^ the Referee overruling

the demurrer interposed by one Dave Staunton to

an amended petition praying that said Staunton be

compelled to produce, surrender, and deliver to J.

H. Wooden, trustee in said proceeding, certain prop-

erty described in Exhibit ''A," attached to said peti-

tion.

The demurrer was, in my opinion, properly over-

ruled, and the order of review is therefore affirmed.



32 Dave Staunton v.

[Endorsed]
: Filed Sept. 4, 1908, at 10 o'clock and

minutes A. M. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

C.

A true copy. Attest:

[Seal] JAS. P. BROWN,
Clerk.

By M. Thomas Scott,

Deputy Clerk.

[Endorsed]: Exhibit ''E." No. 5698. U. S.

District Court, Northern District of California. In
the Matter of United Harness Co., Bankrupt. In

Bankruptcy. Certified Copy. Memo. Opinion,

etc.

[Endorsed] : No. 1776. United States Circuit

Court of Appeals for the Ninth Circuit. Dave

Staunton, Petitioner, vs. J. H. Wooden, as Trustee

of the Estate of The United Harness Company (a

Corporation), Banl^rupt, Respondent. In the Mat-

ter of The United Harness Company (a Corpo-

ration), Bankrupt. Petition for Revision. Peti-

tion for Revision Under Section 24b of the Bank-

ruptcy Law of July 1, 1898, of a Certain Order

of the District Court of the United States for the

Northern District of California.

Filed September 15, 1909.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk,
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

Dave Staunton,
Petitioner,

vs.

J. H. Wooden, as Trustee of the Estate of

The United Harness Company

(a corporation), Bankrupt,

Respondent.

In the Matter of The United Harness

Company (a corporation). Bankrupt.

Petition for Revision Under Section 24b of tlie Bankruptcy Law

of July 1, 1898, of a Certain Order of the District

Court of the United States for the Northern

District of California.

BRIEF FOR PETITIONER.

D. M. Duffy,
Attorney for Petitioner,

Filed this ^ day of February, 1910.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.
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No. 1776

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Dave Staunton,
Petitioner,

vs.

J. H. Wooden, as Trustee of the Estate of

The United Harness Company

(a corporation), Bankrupt,

Bespondent.

In the Matter of The United Harness

Company (a corporation), Bankrupt.

Petition for Rerisioii Under Section 24b of the Bankruptcy Law

of July 1, 1898, of a Certain Order of the District

Court of the United States for the Northern

District of California.

BRIEF FOR PETITIONER.

The facts out of which the controversy in this case

has grown are undisputed. They are as follows :

On April 20th, 1908, a writ of attachment was duly

and regularly issued in an action commenced on that

day by H. S. Eipley against the United Harness



Company, a corporation, in the Second Judicial

District Court of the State of Nevada, in and for the

County of Washoe, to recover a debt owing to said

H. S. Ripley by the United Harness Company, a
corporation, a non-resident. The sheriff of the

County of Washoe, State of Nevada, to whom the

WTit of attachment was directed, levied it on the

same day and by virtue of the said writ of attach-

ment took possession of the personal property in

controversy in this action, being a quantity of har-

ness, etc., and at the time property of the United
Harness Company, a corporation.

After due and proper proceedings were had in the

said action, H. S. Eipley, plaintiff, obtained judg-

ment against the United Harness Company, a cor-

poration, and on May 1st, 1908, a writ of execution

was issued upon the said judgment and an order w^as

made directing the said sheriff of Washoe County to

sell the property levied upon. The execution so is-

sued was thereafter duly and regularly returned,

showing that on the 12th day of May, 1908, at 2

o'clock P. M. at Reno, Nevada, the said sheriff sold

the property attached on the 20th day of April, 1908,

belonging to the United Harness Company, a cor-

poration, to Dave Staunton, of Winnemucca, Ne-
vada, and the said property was delivered to the said

Dave Staunton and the purchase price thereof paid
by the said Staunton to the sheriff of Washoe
County, Nevada, at the time and place of the afore-

said sale.



The United Harness Company, a corporation, the

defendant in the attachment suit was a resident of

the State of California, having, however, a branch

store at Reno, Nevada. On April 22, 1908, a peti-

tion in bankruptcy was filed against the United Har-

ness Company, a corporation, by the creditors in the

District Court of the United States at San Fran-

cisco, California, and the said corporation was ad-

judged a bankrupt at San Francisco, Cal., on May

12th, 1908, and the order of adjudication was filed in

the said District Court on May 12th, 1908.

On June 25th, 1908, J. H. Wooden was elected

trustee of the estate of the said bankrupt, United

Harness Company, a corporation, and on the 26th

day of June, 1908, the said J. H. Wooden qualified

as such trustee. Thereafter the said trustee made

demand on Dave Staunton at Winnemucca, State of

Nevada, to deliver up the possession of the property

in controversy, the same property attached by the

sheriff of Washoe County on April 20, 1908, and

sold at sheriff's sale on May 12, 1908, to Dave Staun-

ton, which demand was refused.

On February 23, 1909, Wooden, as such trustee,

filed a petition in the District Court of the Northern

District of California, in which was set forth the

different proceedings that had taken place since the

property was attached by the sheriff of Washoe

County, Nevada, and subsequently sold to Staunton,

and asking that an order be made by that court

determining that petitioner was the legal owner of,



and entitled to the possession of said property;

that Dave Staunton had no rights tlierein; and re-

quiring said Dave Staunton to produce and sur-

render all the said property to petitioner which he

had refused to surrender.

Upon the filing of the petition the court there-

upon made its order fixing the time and place of the

hearing of the said petition, and directing that the

said Dave Staunton to show cause, if any, at the

time and place designated for the hearing, why the

praj-er of the said petition should not be granted;

and further ordering that at the said tune and place

the referee in bankruptcy in said matter would pro-

ceed to hear and determine the rights and obliga-

tions of the parties named in the evidence presented.

A copy of amended petition together with a copy
of the order to show cause was served on Dave
Staunton at Winnemucca, I^evada, on the

day of March, 1909. At the time and place des-

ignated for the hearing of the petition and order

to show cause Staunton demurred and objected to

the said petition and order to show cause upon the

ground that the court did not have jurisdiction

over the said Staunton or over the subject matter
of the petition, the property in controversy here.

The demurrer thus interposed was argued and sub-

mitted to the court for decision, to wit, the referee

in bankruptcy for the ^N'ortheni District of Califor-

nia, and was on the 27th day of May, 1909, overruled

and disallowed bv the said referee.



Thereafter the ruling of the referee, disallowmg

and overruling the said demurrer, was on petition

for review, confirmed and sustained by the Hon.

J. J. DeHaven, judge of the United States District

Court for the Northern District of California, on the

4th day of September, 1909, to reverse which ruling

this petition for review has been prosecuted by the

said Dave Staunton to the United States Circuit

Court of Appeals for the Ninth Circuit of Cali-

fornia.

The questions involved in this petition for review

are:

1. Has a district court of the United States sit-

ting in bankruptcy in which the proceedings in bank-

ruptcy are pending, or its referee, jurisdiction on

petition of the trustee in bankruptcy, to act in per-

sonam upon a citizen and resident of another state

and district who is there served with process to ap-

pear and show cause before a court not wdthin the

district or state in which such court of bankruptcy

sits?

2. If a district court sitting in bankruptcy has

this jurisdiction, may it exercise it imder the pecu-

liar facts of this case ; or is it not necessary to pro-

ceed by plenary suit instituted by the trustee in

bankruptcy against petitioner in the district and

state in which he resides and where the property is

located.

We shall now examine the provisions of the bank-

ruptcy act, the construction of which becomes neces-

sary in deciding the controversy^ herein.



Section 2 of the act is entitled "Creation of Courts
'' of Bankruptcy and their Jurisdiction". The ju-

risdiction conferred on the courts of bankruptcy by
section 2 is stated in the following language

:

"That the courts of bankruptcy, as hereinbe-
fore defined" (then follows a designation of the
courts of bankruptcy) "are hereby invested,
within their respective territorial Kniits as now^
established, or as they may be hereafter charged,
with such jurisdiction, at law and in equity, as
will enable them to exercise original jurisdic-
tion in bankruptcy proceedings, in vacation in
chambers, and during their respective terms as
they are now or may be hereafter held";

then follows the enumeration of powers specially

conferred on the coui'ts of bankruptcy, and among
the powers thus specially conferred on the following

under subdivision 7 of section 2

"to cause the estates of bankrupts to be col-
lected, reduced to money, and distributed, and
determine controversies in relation thereto, ex-
cept as herein otherwise provided. * * *"

Section 23 of the bankruptcy act of 1898, entitled

"Jurisdiction of the United States and state courts",

prior to the amendment of 1903, read as follows

:

"a._ The United States Circuit Courts shall
have jurisdiction of all controversies at law and
in equity, as distinguished from proceedings in
bankruptcy, between trustees as such and ad-
verse claimants concerning the property ac-
quired or claimed by the trustees, in the same
manner and to the same extent only as though
bankruptcy proceedings had not been instituted
and such controversies had been between the
bankrupts and such adverse claimants, b. Suits



by the trustee shall only be brought or prose-

cuted in the courts where the bankrupt, whose

estate is being administered by such trustee,

might have brought or prosecuted them if ]>ro-

ceedings in bankruptcy had not been instituted,

unless by consent of the proposed defendant."

The amendment of 1903 pertains to actions to

recover property conveyed by the bankrupt in fraud

of the act and does not concern actions or proceed-

ings of the character now under consideration.

Sec. 67, subd. f of the bankruptcy act provides

:

''That all levies, judgments, attachments or

other liens, obtained through legal proceedings

against a person who is insolvent at any time

within four months prior to the filing of a peti-

tion in bankruptcy against him, shall be deemed

null and void in case he is adjudged a bankrupt,

and the property affected by the levy, judgm.ent,

attachment or other lien shall be deemed wholly

discharged and released from the same, and

shall pass to the trustee as a part of the estate

of the bankrupt, unless the court shall order

that the right under such levy, judgment, attach-

ment, or other lien shall be preservell for the

benefit of the estate; and thereupon the same

may pass to and shall be preserved for the bene-

fit of the estate as aforesaid, and the court may
order such conveyance as shall be necessary to

carry the purposes of this section into effect:

Provided that nothing herein contained shall

have the effect to destroy or impair the title

obtained by such levy, judgment, attachment or

other lien 'of a bona fide purchaser for value

who shall have acquired the same without no-

tice or reasonable cause for inquiry."
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The determination of this appeal depends upon
the construction to be given to the sections of the

bankruptcy act heretofore set forth.

In the case of First Nat. Bank v. Chicago T. & T.

Co., 198 U. S. 279, 49 L. Ed. 1051, in construing sub-

division 7 of section 2 the court said

:

''Subdivision 7 of sec. 2 confers jurisdiction
on the district courts as courts of bankruptcy to
'cause the estates of bankrupts to be collected,
reduced to money, and distributed, and deter-
mine controversies in relation thereto, except as
herein otherwise provided', and was held in
Bordes v. First Nat. Bank, 178 U. S. 524,—that
this exception referred to clause b of section 23
of the act, which provides

:

" 'Suits by the trustee shall only be brought
or prosecuted in the courts where the bankrupt
whose estate is being administered b}^ such trus-
tee might have brought or prosecuted them if

proceedings in bankruptcy had not been insti-

tuted, unless by consent of the proposed defend-
ant' and that the district courts had no jurisdic-
tion of such plenary suit without consent."

In Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 1093,

it was said

:

"The judiciary act has divided the United
States into judicial districts. Within these dis-

tricts a circuit court is required to be holden.
The circuit court of each district sits within
and for that district ; and is bounded by its local
limits. Whatever may be the extent of their
jurisdiction over the subject matter of suits in
respect to person and property, it can only be
exercised ^yithin the limits of the district. Con-
gress might have authorized process to run into
any state of the Union. It has not done so."



It is evident therefore, tliat in ordinary matters,

the District Court of California can not acquire jur-

isdiction over the person of one not found within

its territorial limits, unless that person appears vol-

untarih'.

The court cannot by service of process outside the

limits of the court's jurisdiction compel a litigant to

appear. It requires the citation of no authority to

sustain such a statement. Of course, it is admitted

that in a suit to establish or enforce a legal or equi-

table claim to real or personal property within the

district where the suit is brought, a non-resident of

the district, or one not found in the district, who

does not make a voluntary appearance in the action,

can be brought into court by a personal service of

process outside the territorial limits of the jurisdic-

tion of the court or by publication; any adjudication

or judgment rendered in such a proceeding can affect

only the property of such absent defendant within

the jurisdiction of the court. Revised Statutes, sec-

tion 738. Thus in a suit to foreclose a mortgage on

property situate in several states, it is the practice

to commence foreclosure proceedings in one court,

the court of primary jurisdiction, and then obtain

ancillary administration in those other states where-

in any of the property is situate; although, if the

defendant owner is brought into the court of pri-

mary jurisdiction, that court may control him and

the property. But the court must either have the

person or the property within its territorial juris-

diction.
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It is likewise true, and no authority need be cited

to the effect, that if a non-resident of a district or

state, and one not found within a district or state,

is served with process outside of the state or district,

in an action in which he is sought to be charged by

reason only of his indebtedness the party to the ac-

tion, such a service does not give the court any juris-

diction or compel him to respond to the service.

The situs of a debt does not give a court jurisdic-

tion in a personal action against the debtor that

must be maintained in the district or state where the

debtor is found.

The recovery of an amount due or of property be-

longing to an individual or estate is by a common
law action. Because the claimant is an estate and

in the hands of a trustee or receiver does not change

the nature or character of the proceeding. Can we
not imagine one of our larger financial institutions

in the hands of a receiver or trustee—will it be eon-

tended that the amount of the indebtedness by any in-

dividual to that estate or the title to property in the

possession of a third person and claimed by such third

person be determined by a court without a jury; or

by a summary proceeding like the one resorted to in

the case noAv before this court. If the title to prop-

erty in the possession of A who resides in New York
and who claims the property as his own, can be de-

termined by a court of the State of California, which

has never obtained jurisdiction over the property
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or the person of A except by process served upon A

in the State of New York, what will happen to that

provision of the original judiciary act, passed in

1789 (1 Stat, at L. 73, 79, Chap. 20) which provides

as follows in respect to circuit courts

*'no civil suit shall be brought before either of

said courts against an inhabitant of the United

States by any original process in any other dis-

trict than that whereof he is an inhabitant, or in

which he shall be found at the time of serving

the writ."

And in the same case the court said:

''Whatever may be the extent of the juris-

diction over the subject matter of the suit, in

respect to persons and property, it can only be

exercised within the limits of the district. Con-

gress might have authorized civil process from

any circuit court to have run into any state in

the Union. It has not done so.**
?7

Now the question raised in this case is one of

jurisdiction to act in personam upon the respondent

who resides in the State of Nevada and was there

served with the order to show cause in this matter.

A case in point is In re Waukesha Water Co., 116

Fed. 1009. In determining that the United States

District Court of Wisconsin could not by a sum-

mary proceeding and order to show cause, such as

has been invoked herein, served upon residents of

Illinois obtain jurisdiction over the respondents,

residents of Illinois, who appeared specially and

objected to the jurisdiction of the court said:
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''The parties against whom the relief is

sought by the petitioner have neither appeared
in the bankiTTptcy proceedings nor are they pre-
sented as creditors of the bankrupt, who are by
the act made parties to the proceeding and
cited by publication and notice through the
mails, but are sunmioned as strangers to the rec-
ord, and appear only in response to the rule to
show cause, to object to the jurisdiction. By
section 2 of the act courts of bankruptcy 'with-
in their respective territorial limits' are in-

vested 'with such jurisdiction at law and in
equity as will enable them to exercise original
jurisdiction in bankruptcy proceedings,' and
those proceedings are in equity. The jurisdic-
tion thus given is that adopted by the constitu-
tion from the English high court of chancery, as
administered generally by the federal courts,
and I am of opinion that "the terms of the pres-
ent act do not adopt or include the power con-
ferred upon circuit courts by the above-men-
tioned statute to summon parties from without
the district in special cases there authorized.
Finding no authority for the order and service
in question, the objection for want of jurisdic-
tion over the respondents must be sustained.
See Coll. Bank (3d Ed.) 15 Loveland Bank 66."

This decision disposes of the question at issue

here. If the court in Wisconsin did not obtain ju-

risdiction over the respondents, residents of Illinois,

how can it be said that in this case, where the facts are

substantially the same, the courts in the State of

California can reach out and obtain jurisdiction

over petitioner a resident of Nevada ?

In re Alphin and Lake Cotton Co., 131 Fed. 824,

was a case in which a petition and order to show
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cause why certain moneys found by the referee

to belong to the bankrupt, should not be paid to the

referee was served upon a citizen and resident of a

district other than that in which the bankruptcy pro-

ceedings were pending, and from which the order to

show cause issued. The person served objected to

the jurisdiction of the court upon the ground that

such a summary proceeding could not be maintained

against him upon service made out of the district.

The objection was sustained and the decision ren-

dered in Re Waukesha Water Co., 116 Fed. 1009,

affirmed in the following language.

''The motion to dismiss was by the referee

sustained, in an able and well considered opin-

ion, following the rule laid down by Judge Sea-

man in Re Waukesha Water Co., 116 Fed. 1009.

This ruling of the referee was by the court sus-

tained."

Now in Remington on Bankruptcy, Vol. 1, section

1652, the following is said and I believe will be ad-

mitted as the law. If not, innum.erable cases are

cited in support thereof.

i I Third parties having at the time of the bank-

ruptcy possession of tangible property or funds

involved under a claim of beneficial or adverse

interest therein cannot be obliged to sun-ender

them, nor can third parties owing debts to the

bankrupt at the time of the bankruptcy be

obliged to pay the debts, nor can such parties

be obliged to submit their rights in such prop-

erty, funds or debts for determination, to the

bankruptcy court, by summary proceedings in

the bankruptcy proceedings, even a notice and
hearing: Such property, funds or debts thus
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owed or adversely held are to be reached only
by instituting plenary suits in which the parties
may be brought into court by due service of
sunnnons or subpoena, pleadings may be filed,

issues joined and trial had, in accordance with
the usual forms of procedure."

Respondent may attempt to avoid the application

of the above to the case now before the court. As-

suming that he will contend that the jjroperty in

dispute is not held by petitioner adversely so as to

justify or permit of a trial according to the usual

forms of procedure we invite the court's attention

to the case of Morning Telegraph Publishing Co. v.

S. B. Hutchinson Co. et al, 17 A. B. R. page 425.

Before taking up that case let us first understand

the situation of all the parties at the time of the in-

stitution of bankruptcy proceedings against the

United Harness Co.

On April 20th, 1908, the sheriff of Washoe County,

Nevada, was in possession of the property, the sub-

ject matter of this controversy, by virtue of a writ

of attachment, duly and regularly issued in an action

pending in the Second Judicial District Court of the

State of Nevada. The said sheriff continued in pos-

session until he delivered the property to petitioner

herein, who purchased the same at sheriff's sale

on execution of a judgment rendered in the said ac-

tion. Now, on April 22, 1908, certain creditors of

the United Harness Co. filed their petition in the

District Court of the United States for the Northern
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District of California, praying that said United

Hai-ness Co. be adjudged a bankrupt. After certain

proceedings the said company was adjudged a bank-

rupt and respondent Wooden appointed trustee.

Thus it appears, and it is undisputed that two days

before the petition in bankruptcy was filed at San

Francisco, California, the sheriff at Reno, Nevada,

was in lawful possession of the property by virtue

of a writ of attachment.

Was he holding adversely *?

In the case heretofore cited Publishing Co. v,

Hutchinson Co. it appears from the record that

case that on February 21st, 1905, one Katz, a

creditor of the S. B. Hutchinson Company, caused

a \\^'it of attachment to be levied on the property of

the Hutchinson Co. in an action to recover moneys

due him from them. A petition in bankraptcy

against the S. B. Hutchinson Co. was filed on Feb-

ruary 23, 1905, two days after the sheriff had seized

the property under a writ of attachment in the Katz

suit.

On February 25th the property was seized under

a writ of replevin. The trustee of the bankrupt in-

tervened in the replevin suit and moved the court

for an order dissolving the writ of replevin and di-

recting plaintiff to deliver the property so seized to

the trustee in bankruptcy, or if the property had

been disposed of the value thereof. The motion was

denied. On appeal the Supreme Court of Michi-

gan in affirming the judgment, said

:
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"Petitioner's motion rests on the claim that
when tlie petition in bankruptcy was filed and
process served on the Hutchinson Co., the Fed-
eral Court acquired jurisdiction of the bank-
rupt's estate, and constructive possession of all

the bankrupt's property in its possession or in
the possession of its agent. * * *

"At the tim.e the Federal Court process was
served this property was not in the possession
of the bankrupt. * * * We need not spend
time in discussion of the means necessary for
the petitioner to adopt to acquire possession of
such property if he claimed the adverse holding
was fraudulent. * * * If it be said that
Corliss did not have the possession, and that the
property was in the actual possession of the
sheriff, holding by virtue of a levy of an attach-
ment issued from a state court"' (meaning the
attachment of February 21st, 1905, two days be-
fore the petition in bankruptcy was filed

)'
"the

case is not weaker, for it not only shows that it

was held adversely by the sheriff, 'but that actual
possession was in the court issuing the attach-
ment, and hence could not be in the Federal
Court; and before these proceedings were ter-
minated the plaintiff acquired his possession
through a writ issued by the same court.

"That property held adversely at the time the
petition in bankruptcy is filed is not the subject
of summary appropriation by the district court,
and that such a holding as this is an adverse
holding, are rules deducible from the following
cases", citing and discussing a number of cases.

Counsel for petitioner feels that the law as laid

dowtn in Morning Telegraph Publishing Co. v.

Hutchinson Co. is and should be the law of this case.

The attention of this honorable court is respectfully

directed to this decision. The logic and justice of
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petitioner's position is justified and upheld by the

court in that case. It would be impossible to express

more clearly our views of the law than are expressed

in the decision last above cited.

In the case of Miller v, Nugent, the claimant held

the money in controversy as the agent of his father,

the bankmpt, and without any claim of adverse in-

terest in himself, and he was held amenable to the

control of that court by summary proceedings (184

U. S. 17, 46 L. Ed. 405). In the course of the opin-

ion in the Miller case, the remark was made that

the filing of the petition is a caveat to all the world

and in effect an attachm^ent and injunction.

Anticipating that such a contention will be made

by counsel for the bankrupt herein, it may be well to

call attention to what the Supreme Court of the

United States afterward said in discussing that par-

ticular part of the Miller-Nugent decision.

In the case of York Manufacturing Co. v. Cassell,

201 U. S. 353, 50 L. Ed. 782, the court said:

''The remark made in Miller v. Nugent, 184

TJ. S. 1, 46 L. Ed. 405, 'that the filing of the pe-

tition [in bankruptcy] is a caveat to all the

world, and in effect an attachment and in-

junction', tvas made in regard to the imrticular

facts in the case."

Is it not obvious to anyone that the Supreme Court

of the United States declares in that decision that

the filing of a petition in bankruptcy is not a caveat

to all the world or to any person not a party to the

proceeding %
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In the same case the court said

:

*'We come then to the question whether the
adjudication in bankruptcy was equivalent to a
judgment, attachment, or other specified lien

upon the machinery. The circuit court of ap-
peals has held herein that the seizure by the
court of bankruptcy operated as an attachment
and an injunction for the benefit of all persons
ha^dng interests in the bankrupt's estate.

'

' Under the provisions of the bankrupt act the
trustee in bankruptcy is vested with no better
right or title to the bankrupt's property than
belonged to the bankrupt at the time when the
trustee's title accrued. * * * The adjudica-
tion in bankruptcy did not operate as a lien up-
on this machinery in favor of the trustee as

against the York Manufacturing Company.
"The decree of the Circuit Court of Appeals

is reversed. '

'

This decision determines once and for all that

the filing of a petition in bankruptcy does not and

cannot affect a stranger to the bankruptcy pro-

ceedings.

In the case of Thompson v. Fairbanks, 196 N. S.

516, 49 L. Ed. 577, the nature and character of

title taken by a trustee in bankruptcy is discussed,

and the court says:

"Under the present bankrupt act, the trustee

takes the property of the bankrupt in cases un-
affected by fraud, in the same plight and condi-

tion that the bankrupt himself held it, and sub-

ject to all the equities impressed upon it in the

hands of the bankrupt."

It is not contended that there is fraud in this case.

On the contrary it is admitted that Staunton acted
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in the utmost good faith in whatever has been done

by him. Therefore the trustee Wooden can have no

greater rights than the United Harness Co. would

have had in the event no bankruptcy proceedings

had been instituted.

The Supreme Court of the United States in the

case of Clarke v. Larremore, 188 U. S. 485, 47 L.

Ed. 555, dealt with the very question at issue here.

The facts w^ere the same as in the case now before

the court; it was decided that the court had no

jurisdiction to interfere with property in the hands

of a purchaser.

The record in that case disclosed the following

facts as stated by Mr. Justice Brewer speaking for

the court: On Jan. 23, 1899, Clarke, the petitioner

therein, commenced an action in the courts of New

York to recover on certain promissory notes. Judg-

ment was rendered therein on March 6th, 1899, and

execution immediately issued thereon and levied

upon a stock of goods and fixtures belonging to one

Kenny. A sheriff's sale of the property thus levied

upon was had on March 15, 1899, and the sum of

$12,451.09 realized. On April 13, 1899, before the

sheriff had returned the execution or paid the money

collected on it, a petition in involuntary bankruptcy

was filed against Kenny, and an order made re-

straining the sheriff from paying the moneys real-

ized from the sale to Clarke, the execution creditor.

Kenny was adjudged a bankrupt on Nov. 25th, 1899,

and Larremore having been appointed a trustee, the
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District Court entered a further order directing tlie

sheriff to pay the money to the trustee.

The court speaking through Mr. Justice Brewer

said

:

"The contention of petitioner is that 'The
sheriff having sold the goods levied on before
the filing of the petition in bankruptcy, the

proceeds of the sale were the property of the

plaintiff in execution, and not of the banlvrupt,

at the time of the adjudication, and the trustee,

therefore, has no title to the same.

'

" This contention cannot be sustained. * * *

It is true that the stock and fixtures, the prop-
erty originally belonging to the bankrupt, had
been sold, but havings so far as the record shows,

passed to a bona fide purcl}aser for value, it re-

mained by virtue of the last clause of the sec-

tion the property of the purchaser, unaffected

by the bankruptcy proceedings. But the money
received by the sheriff tooh the place of that

property/^

The undisputed facts in this case show a state of

affairs exactly like those disclosed in Clarke v. Larre-

more. The record in this case shows petition to be a

bona fide purchaser for value of the property sold

by the sheriff of Washoe county, Nevada.

In re Knickerbocker, 121 Fed. 1001. In that case

the title to the proceeds of an execution issued

against the bankrupt within four months of filing

the petition, which had been paid over to the credi-

tor by the sheriff, could not be summarily attacked

by an order to show cause issued by the referee since

the creditor's title had become adverse to the bank-
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rupt's estate, and therefore the trustee must bring

an independent suit. In reaching that conckision the

court said:

"In the case at bar the property, the posses-

sion of ^Yhich is sought for the trustee by sum-

mary process, is in the actual possession of the

respondents who have asserted an adverse claim

thereto, and hold the same by a fully executed

legal process of an independent tribunal. * * *

*'In the case at bar, the undisputed facts, as

set forth, show the possession of the respon-

dents, and a claim which must be considered

adverse to that of the bankrupt or his estate.

'Under such circumstances, the bankruptcy

court has no power by summary process to com-

pel the pa^anent of the money realized on execu-

tion sale to the trustee in bankruptcy. '
* * *

The remedy must be sought in a plenary suit,

brought under the provisions of section 23 (b)

as amended (Act Feb. 5, 1903, c. 487 §8; 32

Stat. 798) either in this court or the proper

state tribunal at his election."

In re Kenny, 95 F. 427

:

"The latter part of this section 67 provides

Hhat nothing herein contained shall have the

effect to destroy or impair the title obtained by

such levy of the bona fide purchaser for value'.

This proviso leaves no doubt of the intent of

this section. A 'title' could only be 'obtained by

a levy' through a sale under a levy; and the

proviso means that the bona fide purchaser's

title shall not be impaired by the fact that as

against all other persons the levy is to be

deemed 'null and void' in case the defendant is

adjudged a bankrupt. The proviso is for the

protection of the bona fide purchaser only; and

it clearlv shows that the intent of the section
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is to reach out beyond the levy itself, and to

make null and void all that is done under the

levy, except as to the title of the bona fide pur-

chaser. * * * A valid title passing pre-

sumptively to the purchaser at the sheriff's sale,

the proceeds stand in the sheriff's hands as a

mere substitute for the goods, to which the

judgment creditor gets no right, but which be-

long to the bankrupt's estate, as the goods them-

selves would have belonged but for the sale to a

bona fide purchaser."

In Tennessee Producer Marble Co. v. Grant, 14

A. B. R. U. S. Circuit Court of Appeals Pennsyl-

vania, 1905, a suit w^as instituted in the state courts

and certain property attached, prior to the filing of

the petition in bankruptcy. The bankruptcy court

issued an order restraining the marble company

from further prosecuting the suit in the state courts.

On hearing of a petition to revise the order made

by the District Court of the United States sitting

as a court of bankruptcy, the Circuit Court of Ap-

peals said:

''It (referring to the action then pending in

the state court) was a hostile proceeding, and it

attached a fund which the marble company
claimed by adverse right, 'The state court had
jurisdiction over the parties and the subject

matter and possession of the property ; and it is

well settled that, where property is in the actual

possession of the court, this draws to it the right

to decide upon conflicting claims to its ultimate

possession and control.'

"Metcalf V. Barker, 187 U. S. 175.

"* * * Its jurisdiction and the right of

the marble company to prosecute its suit, had at-
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tached before the bankruptcy proceedings were

begun, and could not, in those proceedings be

arrested or taken away, citing a number of

cases."

In re Squier, 165 Fed. 515, it was held that a

custodian of securities deposited by a bankrupt to

secure the release of an attachment on the property

of a third person, under an agreement with the at-

taching plaintiff that they should be held to await

the outcome of the action, is an adverse claimant in

possession, and cannot be compelled to submit his

rights to the summary decision of a court of bank-

ruptcy.

The court in disposing of the contention of the

receiver in bankruptcy that the property pledged

w^as the property of the bankrupt said:

'

' It is not a question whether this court thinks

that the attachment could be vacated, or that

the security for the release of the attached goods
would also be vacated, but rather whether this

court finds the third party in possession holding
by a claim of title. This the Windsor Trust Co.

certainly does."

In conclusion we shall quote from two decisions

of the Supreme Court of the United States, which

seem should be borne in mind in all controversies

such as this.

In the case of Eyster v. Goff, 91 U. S. 521, 23 L.

Ed. 403, the court said:

''The opinion seems to have been quite preva-
lent in many quarters at one time that the mo-
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ment a man is declared a bankrupt the District

Court which has so adjudged draws to itself by
that act not only all control of the bankrupt's
property and credits, but that no one can liti-

gate with the assignee contested rights in any
other court, except in so far as the circuit

courts have concurrent jurisdiction, and that

other courts can proceed no further in suits of

which they had at that time full cognizance ; and
it was a prevalent practice to bring any person
who contested with the assignee any matter
growing out of disputed rights of property or
of contracts into the bankrupt court by the

service of a rule to show cause, and to dispose

of theii' rights in a summary way. This court
has steadily set its face against this view. The
debtor of a bankrupt, or the man who contests

the right to real or personal property with him,
loses none of these rights by the bankruptcy
of his adversary. The same courts remain open
to him in such contests, and the statute has not
divested these courts of jurisdiction in such
actions.

'^And petitioner's right to be brought into

court by service of siunmons and to a trial ac-

cording to the usual forms of procedure in the

state or district in which he resides should not

be denied him, as the Supreme Court of the

United States said in Boyd v. United States,

116 U. S., 616, 635, 29 L. Ed. 746, 752.

"Illegitimate and unconstitutional practices

get their first footing in that way; namely, by
silent approaches and slight deviations from
legal modes of procedure. This can only be
obviated by adhering to the rule that constitu-

tional provisions for the security of person and
property should be liberally construed. A close

and literal construction deprives them of half

their efficacy, and leads to gradual depreciation

of the right, as if it consisted more in sound
than in substance.
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"It is the duty of courts to be watchful for

their constitutional rights of the citizens, and

against any stealthy encroachments thereon.

Their motto should be obsta principUs."

It is respectfully submitted that the demurrer of

petitioner should have been sustained and allowed

and proceeding dismissed.

D. M. Duffy,

Attorney for Petitioner.
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BRIEF FOR RESPONDENT.
There are certain facts in addition to those stated in

the "Brief for Petitioner" to which we wish to call

attention.

SUPPLEMENTARY FACTS.

The property in the possession of Dave Staunton

which the Trustee is attempting to recover by this pro-

ceeding was in the possession of the United Harness

Company at the time of the levy thereon under writ of



attachment by the sheriff of, Washoe County, Nevada.

The purported sale and the delivery of said property

by the sheriff to said Dave Staunton was after the

United Harness Company had been adjudged a bank-

rupt—the order of adjudication being made and filed

at I :30 P. ^i. and the said sale being at 2 P. M. on May

12, 1908. The said property remained in the posses-

sion of the sheriff until said sale and at all times since

has been and is now in the possession of said Dave

Staunton; said Dave Staunton holds and claims solely

under and by virtue of said purported sale. The Trus-

tee's Petition prays for surrender of the property, for

an accounting and for general relief.

POINTS OF LAW CONSIDERED.

The question here is,—Has the referee in bankruptcy

for the Northern District of California, on a petition

by a trustee in bankruptcy in proceedings pending be-

fore said referee, jurisdiction to determine that per-

sonal property situate in Nevada and in the possession

of a resident of Nevada is property of the trustee in

bankruptcy, and to order the person in possession to

surrender said property to the trustee—said property

having been owned by and in the possession of the

bankrupt until it was taken possession of by the sheriff

under a writ of attachment two days before the Peti-

tion in Bankruptcy was filed, and having remained in

the possession of the sheriff until after the order of

adjudication in said bankruptcy proceedings was made

and filed, and then delivered to the party now in pos-

session, who claims a right to hold the same solely under



and by virtue of a purported sale to him by the said

sheriff?

The following subsidiary questions are pertinent:

(a) Is property of the bankrupt which came into

the possession of a sheriff under a writ of attachment

before the Petition in Bankruptcy was filed subject to

the jurisdiction of the bankruptcy court as long as it

continues in the possession of said sheriff?

(b) If so, does a purchaser from the sheriff after

petition in bankruptcy has been filed and after adjudi-

cation, acquire any rights in the property, which will

defeat the jurisdiction of the bankruptcy court over

such property?

(c) May the bankruptcy court exercise its jurisdic-

tion over such property and persons in possession

thereof as above stated by summary proceedings in the

nature of a petition and order to show cause?

(d) If so, does it make any difference if the person

and property are both situate and the order to show

cause served outside the territorial limits of the bank-

ruptcy court?

For the reasons and on the authorities hereinafter

stated we conclude that the property of the bankrupt

estate wherever situate is subject to the jurisdiction of

the bankruptcy court unless it is in the possession of an

adverse claimant prior to the commencement of the

bankruptcy proceedings; that a sheriff in possession of

such property under a writ of attachment is not such an

adverse claimant; that the jurisdiction of the bank-

ruptcy court over such property exists upon equitable

notice to the parties in possession thereof, without serv-
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petition and order to show cause is sufficient notice,

and summary proceedings to determine the rights in

such property is proper by petition and order to show

cause upon service of copies thereof on the parties in

possession; that as parties in possession of the bank-

rupt's property and not holding the same adversely,

are subject to the jurisdiction of the bankruptcy court

without any process other than notice, that notice can

be served on them outside the territorial limits of the

bankruptcy court.

In addition to the above points of law involved, it has

been argued by opposing counsel in his brief for peti-

tioner, that the provision of 67-f of the Bankruptcy

Act in favor of bona fide purchasers has some appli-

cation to the case under consideration. No authorities

have been cited, and we know of no authorities holding

that a person who purchased property of a bankrupt

after bankruptcy proceedings have been commenced is

a bona fide purchaser. On the contrary, the cases hold

that the filing of a petition in bankruptcy is notice to all

the world. We conclude that Section 67-f of the Bank-

ruptcy Act of 1898 protects only purchasers prior to the

commencement of bankruptcy proceedings.

ARGUMENT AND AUTHORITIES.

We shall review some of the authorities showing the

jurisdiction of a bankruptcy court over the assets of

the bankrupt's estate, and also showing the proper

method of procedure, and shall by an application to

the facts of the particular case show that in the case
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tion, and that this jurisdiction is properly exercised by

summary proceedings in the nature of Petition and

Order to Show Cause. In so doing we shall discuss the

authorities cited by opposing counsel in his "Brief for

Petitioner."

This leads us first to refer to the distinction between

proceedings in bankruptcy and independent suits at law

or in equity in aid of bankruptcy proceedings. A lead-

ing case in this connection is Bardes v. First National

Bank of Haywarden, 178 U. S. 524 (which case is

referred to in opposing counsel's brief). That was a

bill in equity brought in the District Court for the

Northern District of Iowa, sitting in bankruptcy for

the purpose of setting aside a conveyance of goods

alleged to have been made to the defendants in fraud

of creditors, within four months prior to the bankruptcy

proceedings. A demurrer on the ground that the court

had no jurisdiction was sustained, plaintiff appealed,

and the judgment was affirmed. That case, therefore,

decided that the bankruptcy court under the act of 1898

as it then existed, had no jurisdiction to set aside fraud-

ulent transfers of property made by the bankrupt to

third parties within four months prior to the filing of

Petition in Bankruptcy. It was to remedy the effect of

that decision that the amendment to Section 23 of this

act was made, as we shall consider hereafter. Although

the decision in that case has no application to the case

under consideration, the case is very important because

it contains an elaborate statement of the jurisdiction

conferred on courts of bankruptcy, and shows clearly
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this respect. It is pointed out in that case that the Act

of 1867 in addition to the exclusive jurisdiction con-

ferred on courts of bankruptcy in all matters and pro-

ceedings in bankruptcy, by Section i of that act, which

reads as follows:

"That the several district courts of the United

States be, and they hereby are, constituted courts

of bankruptcy, and they shall have original juris-

diction in their respective districts in all matters

and proceedings in bankruptcy, etc."

also gave jurisdiction over adverse claimants in inde-

pendent suits at law and in equity, by Section 2 of that

act, which read as follows:

"All said Circuit courts shall also have concur-

rent jurisdiction w^ith the district courts of said

districts of all suits at law or in equity which may

or shall be brought by the assignee in bankruptcy,

against any person claiming an adverse interest,

etc."

The court in its decision in that case said:

"Under the Act of 1867, then, the distinction

between proceedings in bankruptcy properly so

called and independent suits at law or in equity

between the assignee in bankruptcy and an adverse

claimant was distinctly recognized and emphat-

ically declared. Jurisdiction of said suits was con-

ferred upon the district courts and circuit courts

of the United States, by the express provisions to

that effect in Section 2 of that act, and was not

derived from the other provisions of Sections i and
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ruptcy, and the jurisdiction of suits between

assignees and adverse claimants so conferred on

the circuit and district courts of the United States

did not divest or impair the jurisdiction of the

State courts over like cases."

Section 2 of the Act of 1898 provides:

"That the courts of bankruptcy . . . are hereby

invested within their respective territorial limits

as now established or as they may be hereafter

changed, with such jurisdiction at law or in equity

as will enable them to exercise original jurisdic-

tion in bankruptcy proceedings ... to (7) cause

the assets of bankrupts to be collected, reduced to

money, and distributed, and determine controver-

sies in relation thereto, except as herein otherwise

provided."

In a discussion of this section of the Act, the court

in that case points out that it is no broader than the cor-

responding provisions of Section i of the Act of 1867,

above referred to, and then points out that Section 23-a

of the Act of 1898 clearly makes the distinction between

proceedings in bankruptcy on the one hand and suits

at law or in equity on the other, and that the provisions

of Section 23-b restricts suits at law and in equity to

the same Courts where the bankrupt might have insti-

tuted them if there had been no bankruptcy proceed-

ings,—and in this connection the court said:

"The bankruptcy Acts of 1867 and 1841, as has

been seen, each conferred in the clearest terms on

the circuit and district courts of the United States
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concurrent jurisdiction of suits at law or in equity

between assignees in bankruptcy and an adverse

claimant of property of the bankrupt. We find

it impossible to infer that when Congress in fram-

ing the Act of 1898 entirely omitted any similar

provisions and substituted the restricted provision

of Section 23, it intended that either courts should

retain the jurisdiction which it had under the obso-

lete provisions of the earlier acts."

We find, therefore, under the Act of 1867, a bank-

ruptcy court had jurisdiction over adverse claimants

in possession of property of the bankrupt by suits at law

or in equity, but that the Act of 1898 conferred no juris-

diction on bankruptcy courts over such adverse claim-

ants. However, as we shall hereafter show, the sum-

mary jurisdiction of bankruptcy courts remains the

same under the present as under the former act.

After the decision in the case of Barnes v. First

National Bank, Section 23-b, which then read as fol-

lows:

"Suits by the trustee shall only be brought or

prosecuted in the courts where the bankrupt whose

estate is being administered by such trustee might

have brought or prosecuted them if proceedings

in bankruptcy had not been instituted."

was amended by adding:

"Except suits for the recovery of property under

Section 60, subdivision 'b,' and Section 67, subdi-

vision 'e'."

and therefore, now, under the Act so amended, the

bankruptcy court has no jurisdiction over adverse
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without their consent, with the exception of cases pro-

vided for by the amendment above recited, which are

cases of recovering property preferentially or fraudu-

lently transferred.

We have called attention to this case at the outset

in order to show that it was a case involving the rights

of adverse claimants. The court in the decision of the

case pointed out that the Act of 1867 conferred juris-

diction on courts of bankruptcy to maintain suits at law

or in equity (plenary suits) over adverse claimants,

whereas the Act of 1898 did not. In reviewing the

jurisdiction conferred on courts of bankruptcy by those

acts the court also pointed out that bankruptcy courts

ivere given original jurisdiction in bankruptcy proceed-

ings both by Section I of the Act of l86j above

quoted and by Section 2 of the Act of l8g8 above

quoted.

And it is this distinction between proceedings in

bankruptcy on the one hand and suits at law or in equity

on the other on which we insist because that will ex-

plain and reconcile the decisions which we shall here-

after examine and which might other\vise seem to be

unintelligible and contradictory. With this distinction

in mind, therefore, if w^e can show that the case under

consideration does not involve the rights of adverse

claimants, we need not concern ourselves with cases

where the bankruptcy court refused to take jurisdiction

over adverse claimants other than to point out that that

was the reason for the decisions in those cases.

It is therefore important in the consideration of cases
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to determine whether or not the rights of an adverse

claimant were being adjudicated. If the proceedings

involved the rights of an adverse claimant, and did not

come within the exceptions provided for by the amend-

ments to Section 23-b, the bankruptcy court would have

no jurisdiction, and this explains most of the decisions

in the cases cited by counsel in the opening brief on

behalf of petitioner, Dave Staunton, and for that reason

have no bearing on the case now under consideration.

//, as li-e shall hereafter point out, the case under con-

sideration does not involve the rights of adverse claim-

ants, jurisdiction is conferred on the bankruptcy court

by Section 2, sub. J, of the present act above quoted,

and such proceedings are known as proceedings in

bankruptcy proper as distinguished from independent

suits at law or in equity.

Not only does the present act give the bankruptcy

court jurisdiction in cases of proceedings in bankruptcy

proper, but as we shall hereafter show, in such cases the

jurisdiction of bankruptcy courts is properly exercised

by summary proceedings, and that it matters not that

the assets are situated outside the territorial limits of

the bankruptcy court.

The first important fact, then, to determine in any

question of jurisdiction of bankruptcy courts is whether

or not the party in possession of the assets is holding

adversely. If he is not so holding, jurisdiction may be

exercised by the bankruptcy court by means of sum-

mary process issued out of said court. In this connec-

tion Collier on Bankruptcy, Jth edition, page 4II,

says

:
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"If the property proceeded against be not held

adversely, that is, if it be either actually or con-

structively in the possession of the court, summary
process may issue in the exercise of the court's law-

ful jurisdiction in respect thereto."

And the fact that summary jurisdiction can be exer-

cised in cases where property of the bankrupt is not

held adversely explains the fact that no provision has

been made for ancillary jurisdiction or ancillary ad-

ministration in bankruptcy cases. To this effect Collier

on Bankruptcy, 7th edition, page 413, says:

''Under the scheme of the bankruptcy act, the

district court of the domicile of the bankrupt takes

exclusive jurisdiction of the bankrupt and his

property wheresoever situated to administer it, and
to distribute the proceeds among creditors accord-

ing to their respective rights and priorities. It

thus happens that there is no necessity for the exer-

cise of ancillary jurisdiction by a bankruptcy

court."

In other words, the bankruptcy court, as any other

court, can exercise jurisdiction in rem, if the res is

actually or constructively in the possession of the court,

and section 70-a bankruptcy act of 1898 gives the trus-

tee in bankruptcy title to the property of the bankrupt

wherever situated, in the following language:

"The trustee of the estate of a bankrupt upon his

appointment and qualification, and his successor or

successors, if he shall have one or more, upon his

or their appointment or qualification shall in turn

be vested by operation of law with the title of the
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bankrupt as of the day he was adjudged a bank-

rupt, except, etc."

(The exceptions are not important to notice in the

case under consideration.)

Therefore, if the property of a bankrupt wherever

situated is not held adversely, it is in the constructive

possession of the bankruptcy court, and the bankruptcy

court has jurisdiction to determine all rights therein,

and can exercise that jurisdiction by summary process.

Remington on Bankruptcy, paragraph 1796, gives

this as the test of the summary jurisdiction of a bank-

ruptcy court:

"If the possession, actual or constructive, of the

property is in the bankrupt, or in his agent, or m
someone not claiming a beneficial interest in it, or

is in the receiver, marshal or trustee in bankruptcy,

the bankruptcy court has summary jurisdiction

over it by orders made in the bankruptcy proceed-

ings themselves, and may summarily order its sur-

render or delivery; may bring all parties claiming

interest in it into court; may determine all rights

to it; if, on the other hand, some third party claim-

ing some beneficial interest in the property has pos-

session (except in certain instances where court

officers are in possession) or if the property does

not exist in specie, but is a mere debt owed by the

third party, then such third party need not come

into the bankruptcy proceedings for his rights, and

the trustee cannot bring him into the proceedings;

and he is entitled to be heard in plenary action."

and the nature of that jurisdiction is explained by Rem-

ington on Bankruptcy, paragraph 1797, as follows:
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"After the bankruptcy court has once assumed

jurisdiction over the property, it has jurisdiction to

determine all rights therein."

Who Are Adverse Claimants?

In this connection we will refer to a few leading

cases, and shall first discuss the case In re Breslauer,

121 F. R. 911. In that case the Trustee in Bankruptcy

was attempting to recover from the judgment creditor

the proceeds of propert}^ of the bankrupt sold after

bankruptcy proceedings had been commenced. The

facts in that case were as follows : Judgment obtained

against bankrupt on July i, 1902; execution levied on

property of the bankrupt on the same day; petition in

bankruptcy filed August 8, 1902; execution sale on

August II, 1902, and order of adjudication in bank-

ruptcy made August 12, 1902. The proceeds of the

sale were paid over to the judgment creditor, and after

his appointment as such the trustee demanded from the

judgment creditor the proceeds of the sale, which were

refused, and thereupon proceedings were instituted by

way of Petition and Order to Show Cause, directed

against the judgment creditor. It was contended that

the court had no jurisdiction to compel the judgment

creditor to pay over this money in these proceedings

because of the fact that the judgment creditor was a

stranger to the bankruptcy proceedings, and holding

adversely. The court held that it had jurisdiction to

determine whether or not the judgment creditor in pos-

session of the funds of the sale was holding the same

under an adverse claim at the time the petition was
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that the bankruptcy court had jurisdiction to compel

the surrender to the trustee of these funds so held. In

rendering its decision, the court said:

'The only question is, did the bank (being the

judgment creditor above referred to) hold this

property or money under an assertion of adverse

title existing at the time the petition was filed. Or

more nearly in the language of the Supreme Court

of the United States, Does the bank now assert an

adverse claim of title or ownership existing at the

time the petition was filed? This court has power

to ascertain and determine whether in this case the

claim asserted by the bank is an adverse claim ex-

isting at the time the petition was filed." (Citing

many cases.) "At that time the bank had only a

lien on the property by virtue of the levy under

the execution issued on its judgment, which judg-

ment and lien would become void as the bank

knew, in case a petition in bankruptcy was filed

and the defendant in the judgment and execution

was adjudged a bankrupt." (Refers to Section 67,

subdivision f, of the Act of 1898.) "If not held

under such an adverse claim, this court has juris-

diction to make the order, and compel payment

over." (Citing many cases.) "It seems too plain

for argument that the bank had no such claim at

that time. The bank is not a bona fide purchaser

for value who acquired this money without notice

or reasonable cause for inquiry. In truth there is

no pretense except in mere words that the bank

holds this money or the property from which it

was derived under an adverse claim at the time

the petition was filed. An adverse claim to defeat
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these proceedings must be a holding of the prop-

erty at the time the petition is filed, under a bona

fide claim of ownership, not a mere lien that fails

the moment he is adjudged a bankrupt."

In White v. Schlorb, 178 U. S. 542, a sheriff under

process from a State court attached property of the

bankrupt after an adjudication in bankruptcy. On a

petition for the possession of the goods by summary
process issued by the bankruptcy court, it was held that

after adjudication and before a trustee was appointed,

a State court could not recover property of a bankrupt;

that it was in custodia legis, and the bankruptcy court

had jurisdiction by summary process to recover prop-

erty so taken.

In Bryan v. Bernheimer, 181 U. S. 188, a purchaser

from an assignee in insolvency after petition filed, and

before adjudication, was compelled to hand over to

the receiver of the bankruptcy court this property under

summary process issued out of said bankruptcy court.

Mueller v. Nugent, 184 U. S. i, (cited by opposing

counsel), decided that the bankruptcy court had juris-

diction to determine that a party who came into pos-

session of property of a bankrupt before petition was
filed was holding same as an agent of the bankrupt,

and compelled said party to surrender the same to the

trustee in bankruptcy upon petition and order to show
cause, issued out of said bankruptcy court.

To the effect that court officers in possession under
legal proceedings are not adverse claimants is In re

Tune, 115 Fed. Rep. 906, 8 A. B. R. 286, in which the

court states as follows:
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"When the only right. of possession by a State

court of attached property is based on an attach-

ment lien which is annulled by the adjudication in

bankruptcy, the State court loses all jurisdiction

of the rein which is transferred into the exclusive

jurisdiction of the court of Bankruptcy. There

is no longer any right of possession in the officer

of the State court, who then holds as bailee for

the person rightfully entitled to possession, and

becomes a trespasser, if he fails to deliver on

proper demand."

To the same efifect also is In re Francis Valentine

Co., 94 F. R. 793, 2 A. B. R. 522. (It will be noticed

that this is a decision rendered by the Circuit Court of

Appeals for the Ninth Circuit.) That was a case

where a sheriff came into possession of the property

of a bankrupt under a writ issued by a state court within

four months prior to the filing of the petition in bank-

ruptcy. Prior to the adjudication in bankruptcy, a suit

of claim and delivery was brought by a third person

against the sheriff to get possession of said property.

A Petition and Order to Show Cause why the sheriff

should not surrender this property to the trustee in

bankruptcy was issued by the bankruptcy court and

served on the sheriff. The point was made that the

bankruptcy court had no jurisdiction upon an order to

show cause to take this property from the sheriff or to

summarily adjudicate the title to the same to be in the

bankrupt's estate when a replevin suit for the said

property was pending against said sheriff by a third

party. The court decided in favor of the jurisdiction

of the bankruptcy court, and in its opinion said:
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"In the present case, the sheriff had possession

not in opposition to the right of the bankrupt, nor
in antagonism to its title, but his possession was
based entirely upon the assumption that the title

was in the bankrupt. Upon the adjudication of

bankruptcy the sheriff's right to the possession

terminated for the writs were dissolved and upon
the appointment of a trustee in bankruptcy the

right to the immediate possession vested in the lat-

ter. There was no question of conflicting claims

to be adjudicated by the district court, nor had
the sheriff any right to retain possession of the

property until his fees were paid."

The decision in this case completely answers the

statements made by the Supreme Court of Michigan
in Publishing Company v. Hutchinson, ij A. B. R.

425, (cited by opposing counsel), to the effect that a

sheriff in possession of property of the bankrupt under

a writ voided by the bankruptcy proceedings is an ad-

verse claimant and not subject to the jurisdiction of the

bankruptcy court.

In an earlier part of this brief in the discussion of

the case of Bardes v. First National Bank of Hawarden,
it was pointed out that before the amendment to Sec-

tion 23-b, above referred to, a bankruptcy court had
no jurisdiction to set aside fraudulent transfers of prop-

erty made by the bankrupt to third parties within four

months prior to the commencement of bankruptcy pro-

ceedings. The same was true of property preferen-

tially transferred and in the possession of third parties

prior to the commencement of bankruptcy proceedings.

The reason the courts so decided was because it was
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held that the facts showed that the property was held

adversely and never came into the actual or construct-

ive possession of the bankruptcy court.

It was to remedy this that section 23-b was amended

so as to give the bankruptcy court jurisdiction to re-

cover property preferentially or fraudulently trans-

ferred, and made void by sections 60-b and 67-e of the

act. It will be noticed that the jurisdiction so con-

ferred by that amendment is not exclusive but can be

exercised concurrently with the State courts. And it

will also be noticed that this amendment did not en-

large the summary jurisdiction of the bankruptcy

courts. Parties in possession of property fraudulently

or preferentially transferred to them before bank-

ruptcy proceedings w^re commenced are adverse

claimants and the jurisdiction over them by the amend-

ment above mentioned cannot be exercised by summary

proceedings.

But we find, however, that in cases above cited and

others it has been decided that property of the bank-

rupt in the possession of court officers before bank-

ruptcy proceedings were commenced and held by them

under writs made void by the bankruptcy proceedings

is subject to the jurisdiction of bankruptcy courts by

summary process for the reason that such court officers

are not adverse claimants, and it is pertinent therefore

to enquire why the courts have made the distinction

between conveyances made void by sections 60-b and

67-e of the act and liens made void by section 67-f of

the act. If persons in possession under conveyances

voided by the bankruptcy proceedings are adverse
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claimants, why are not court officers holding under

liens voided by the bankruptcy proceedings also ad-

verse claimants?

We ask this question for the purpose of pointing out

the distinction which the courts have made and to call

attention to the fact that it is this distinction which

reconciles decisions in which courts have exercised and

have refused to exercise jurisdiction by summary
process.

As it is held that persons in possession of property

of the bankrupt preferentially or fraudulently con-

veyed to them within four months prior to the com-

mencement of bankruptcy proceedings are adverse

claimants, so also it is held as stated in Remington on

Bankruptcy, paragraph 1659, that an execution or at-

taching creditor in receipt of the proceeds of the exe-

cution or attachment sale before the bankruptcy

although within the four months is an adverse claimant.

Let us pursue this investigation and make this in-

quiry: When a bankrupt within four months prior to

the commencement of bankruptcy has made an assign-

ment for the benefit of creditors, is the assignee in

insolvency an adverse claimant, or will the bankruptcy

court exercise jurisdiction by summary proceedings to

compel him to surrender the assets in his possession?

In this connection we notice that there is no provision

of the bankruptcy act making assignments for the

benefit of creditors void. However, such an assignment

may constitute a preference which is voidable, and

even although it does not create a preference it is

made an act of bankruptcy by section 3-a (4) of the act.
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For these reasons it seems to be implied that such as-

signments are void.

But is the possession of an assignee for creditors sim-

ply a neutral one, as bailee for the party rightfully

entitled as in the case of a court officer in possession

under a lien made void by the bankruptcy proceedings,

or is his holding adverse, as w^ould be the case if the

property were in the possession of the creditors them-

selves? The case of Publishing Company v. Hutchin-

son Company, 17 A. B. R. 425 (cited by opposing

counsel) seems to hold that property so held is held

adversely. That is a decision of the Supreme Court

of Michigan, and does not seem to be in accordance

vs^ith the w^eight of authority.

Remington on Bankruptcy, paragraph 161 1, says:

"And the assignee or receiver may after the

adjudication of bankruptcy be required by the

bankruptcy court to surrender the assets to the

trustee in bankruptcy, and the assignee may be so

required by summary order from the bankruptcy

court."

The authorities also shov^ that a person is an adverse

claimant as to assets of the bankrupt which he has dis-

posed of prior to the time the petition in bankruptcy

was filed, whereas he would not have been as to those

funds if he had retained and been in possession of them

at the time the Petition in Bankruptcy was filed. The

case of Louisville Trust Co. v. Cominger, 184 U. S. 18,

is to that efifect; so also is Remington on Bankruptcy,

paragraph 1666.
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The authorities show that a bankruptcy court has

jurisdiction to ascertain whether or not a party in pos-

session of the property of the bankrupt is an adverse

claimant; also that the mere refusal of the person in

possession to surrender the property does not constitute

him an adverse claimant.

In re Andre, 135 F. R. 736, 13 A. B. R. 134.

A review of the authorities therefore shows that

property of the bankrupt is not held adversely and is

subject to the jurisdiction of the bankruptcy court

unless at the time the petition in bankruptcy is filed it

is in the possession of some person who claims the same

under valid claim of right and not by virtue of a lien

obtained by legal proceedings voided by bankruptcy.

These authorities show that a sheriff in possession

under a writ voided by the bankruptcy proceedings is

not an adverse claimant; also that the filing of a peti-

tion in bankruptcy acts as a caveat to all the world, and

that a purchaser thereafter is charged with notice.

So it is evident that the rights of Dave Staunton who

claims solely by virtue of a sheriff's sale to him under

an attachment are no greater than those of the sheriff

when in possession, and it is also evident from the

authorities cited that in order to defeat the summary

jurisdiction of the court of bankruptcy over the prop-

erty of the bankrupt estate and parties in possession

thereof it must be shown that the property was in the

possession of a person who held adversely at the time

the petition in bankruptcy was filed.
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In the case under consideration the allegation on

page four of the trustees' amended petition which

reads as follows

:

"That said Dave Staunton holds and claims said

property described in said 'Exhibit A' solely under

and by virtue of said purported sale aforesaid."

is admitted by demurrer.

The fact that said Dave Staunton claims solely under

and by virtue of said purported sale being admitted

and it also being admitted that the writ of attachment

under which said sheriff took possession of said prop-

erty was within four months prior to the filing of the

petition in bankruptcy, it follows as a matter of law

that the purported sale is void under section 67-f of

the Bankruptcy Act of 1898, and that Dave Staunton

is not an adverse claimant.

The same authorities which have been considered

above to show who are adverse claimants also show

that a bankruptcy court in "proceedings in bankruptcy"

as distinguished from "plenary suits" has jurisdiction

over property of the bankrupt not held adversely; also

that such jurisdiction is properly exercised in summary

proceedings by petition and order to show cause; also

that the filing of a petition in bankruptcy is a caveat

to all the world, and that persons who get possession

of property of the bankrupt after the petition in bank-

ruptcy has been filed and who claim said property by

virtue of legal proceedings voided by bankruptcy are

not protected as bona fide purchasers and are subject

to the jurisdiction of the bankruptcy court.
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Other Cases Considered.

We will now call attention to some of the other

cases cited by opposing counsel in his opening brief on

behalf of petitioner Dave Staunton for the purpose of

pointing out that they have no application to the case

under consideration.

The case In re Eyster v. Gaff, 91 U. S. 521, which

was cited by opposing counsel evidently under the im-

pression that it was an authority in his favor because

the court there said that in matters growing out of

the disputed rights of property or of contracts the court

had opposed the exercise of jurisdiction by summary

process. But it is very evident that that case was one

involving the rights of an adverse claimant. In that

case a suit had been brought to foreclose a mortgage

before bankruptcy proceedings were commenced, the

decree of foreclosure and sale thereunder were made

after the order of adjudication in bankruptcy was

made,—the purchaser at the foreclosure sale brought

suit in ejectment to recover possession of this property

and it was held that the bankruptcy proceedings did

not divest the state court of jurisdiction, and that there-

fore the sale under the foreclosure proceedings in the

state court was valid and allowed said purchaser to

recover the property. The above facts show that at the

time proceedings in bankruptcy were commenced the

state court was in possession, not under a lien made void

by the bankruptcy proceedings themselves, but as an

adverse claimant under a valid and subsisting mort-

gage. The following quotations from Remington on
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Bankruptcy where that case is cited to support the text

shows for what that case stands.

Remington on Bankruptcy, sec. 1582:

"If State Court first obtains possession, it retains

jurisdiction, except Three Instances: — Where
property afterwards claimed by the bankruptcy

trustee is taken into the custody of the state court

(or any other court than the bankruptcy court)

before the bankruptcy petition was filed, the state

court, or such other court continues to retain juris-

diction over the entire matter except in three in-

stances, later to be explained, and the only thing

for the trustee to do is to get himself admitted as

a party into the case in the state court and to liti-

gate his rights there. For the rule of law that the

Court first obtaining jurisdiction over the 'res' re-

tains it to the end, prevails in bankruptcy as well

as in every other jurisprudence."

And Remington on Bankruptcy, sec. 1599:

"To the rule that the State Court will retain

jurisdiction if it is the first to obtain custody of

the property, there are three exceptions: First,

where the possession of the State Court has itself

created a lien by legal proceedings within four

months of the bankruptcy, whilst the debtor was

insolvent; second, where a receiver, assignee or

trustee appointed by the State Court within four

months of the bankruptcy, is in possession; third,

where the possession is under State Insolvency pro-

ceedings that are superseded by the Bankruptcy

Act."

Toland v. Sprague, 12 Peters 300, is not a bankruptcy

case, but a case of foreign attachment, and of course is
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not an authority in point to determine the jurisdiction

of a bankruptcy court over property in its constructive

possession.

First National Bank v. Chicago, 198 U. S. 280, is

a clear case of adverse claimant. As stated by the

court:

''The district court adjudicated that the receiver

had not at the time of the filing of its petition the

right of possession, and that the National Storage

Company at that date, and also at the time of the

filing of the petition in bankruptcy, was entitled

to possession and had possession."

York Manufacturing Company v. Cassell, 201 U. S.

353, decided that a person who sold property to the

bankrupt in Ohio under a conditional sale contract

which was never recorded could recover said property

from the trustee in bankruptcy; that the trustee in

bankruptcy took only the title of the bankrupt, and that

the failure to record the contract voided the contract

only as against creditors who had attached the prop-

erty. That case did not, as is contended by opposing

counsel, overrule the former cases which decided that

the filing of a petition in bankruptcy is notice to all the

world.

In Clarke v. Larremore, 188 U. S. 485, the property

of the bankrupt had been sold to a bona fide purchaser

for value, prior to the commencement of bankruptcy

proceedings. The proceeds of the sale, however, were

in the possession of the sheriff when the petition in

bankruptcy was filed, and he was ordered by the bank-
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ruptcy court to surrender it to the trustee. This is an

authority showing that a sheriff in possession of prop-

erty of the bankrupt under a void lien is not an adverse

claimant.

In In re Knickerbocker, 121 Fed. 1004, the property

of the bankrupt was sold and the proceeds thereof paid

to judgment creditors prior to the commencement of

bankruptcy proceedings. We have already pointed out

that judgment creditors in possession of the proceeds

of the execution sale prior to the commencement of

bankruptcy proceedings are adverse claimants over

whom the bankruptcy court has no jurisdiction.

So, also, in In re Squier, 165 Fed. 515, the property

was in the possession of a third party who was holding

the same under a claim of right at the time of the

commencement of bankruptcy proceedings—another

case of adverse claimant in possession.

In Tennessee Produce Marble Company v. Grant,

135 F. R. 322, 14 A. B. R.
,
the property in dispute

had come into the possession of the State court prior to

the commencement of bankruptcy proceedings, in a

suit where a third party was claiming the property

adversely and not by virtue of a lien voided by bank-

ruptcy proceedings,—another case of adverse claimant

in possession over whom the bankruptcy court had no

jurisdiction.

The only cases cited by opposing counsel which are

even apparently in support of his contention that peti-

tioner Dave Staunton is not subject to the jurisdiction

of the bankruptcy court are: In re Waukesha Water

Company, 116 Fed. Rep. loio, and In re Alpine Lake
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Cotton Co., 131 Fed. Rep. 824. We do not find fault

with the decision in In re Waukesha JVater Company,

but we do say that the reasoning is not correct and the

court did not point out the true distinction between that

case and the case of Mueller v. Nugent, therein re-

ferred to and hereinabove cited. In the case of Muel-

ler V. Nugent, the court took jurisdiction by summary

process over a party who came into possession of prop-

erty of the bankrupt before the petition in bankruptcy

was filed, and who had no beneficial interest therein,

but who held simply as an agent of the bankrupt. In

the case of In re Waukesha Water Company, the party

over whom the bankruptcy court refused to take juris-

diction by summary process was not in possession of

property of the bankrupt estate, but only in possession

of an instrument purporting to convey to him property

of the bankrupt, the title to which instrument did not

pass to the trustee in bankruptcy by section 70-a or by

any other section of the Bankruptcy Act of 1898. That
we submit is the true distinction between the cases.

An examination of all the cases above cited as

authorities establishing the jurisdiction of bankruptcy

courts to recover property by summary process will

show that in no case does this jurisdiction extend over

persons who are not in possession of property, the title

to which passed to the trustee in bankruptcy, whether

such persons are or are not within the territorial limits

of the district court sitting in bankruptcy; and we ac-

cept the decision of In re Waukesha as an authority

which decides that point only. The jurisdiction which
a bankruptcy court exercises by summary process, as
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has been stated above, exists on account of the fact that

the property involved is in the constructive possession

of the bankruptcy court.

Section 70-a of the bankruptcy act gives the trustee

title to all property of the bankrupt wherever situated,

Sec. 2-7 gives the bankruptcy courts jurisdiction over

such property, and we submit that property of the bank-

rupt's estate is in custodia legis whether situated within

or without the territorial limits of the district court sit-

ting in bankruptcy, if the title has passed to the trustee

in bankruptcy, and the property is not in the possession

of an adverse claimant at the commencement of bank-

ruptcy proceedings.

And we also submit that if the property is in custodia

legis, 2l court in exercising jurisdiction to determine

all rights therein is properly exercising jurisdiction

within its territorial limits as prescribed by Section 2,

sub. 7, of the Bankruptcy Act of 1898. In the case of

In re Alpine & Lake Cotton Co., above referred to, the

court assumed that it was decided in the case of In re

Waukesha Water Company that a bankruptcy court

would not exericse jurisdiction by summary process

over a person in possession of property of the bankrupt

situated without the territorial limits of the district

court sitting in bankruptcy. As above pointed out, that

case did not so decide, and so far as the decision in

the case of In re Alpine & Lake Cotton Co. depends

on that doctrine, we contend it is not correct, as cases

which we will herafter cite will show.

The decision in the case last mentioned if correct is

for the reason that the party in possesison of the prop-
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erty was an adverse claimant, and not subject to the

jurisdiction of the bankruptcy court, even if he had

resided within the territorial limits of the bankruptcy

court.

Property in the Constructive Possession of the Bank-

ruptcy Court, and Subject to Its Jurisdic-

tion, Although Situate Outside

Its Territorial Limits.

Let us now consider whether the bankruptcy court

has jurisdiction over property of the bankrupt estate

situate outside the territorial limits of the district court

sitting in bankruptcy, if such property is not in the pos-

session of an adverse claimant. As already suggested

in this brief, such jurisdiction does exist and is sup-

ported by the fact that the 'Wes" is in custodia legis. If

the party in possession is not an adverse claimant, he

is holding possession as an agent of the bankruptcy

court. It may be that he is an involuntary agent, but as

already pointed out, that does not constitute him an ad-

verse claimant. We have already shown that proceed-

ings concerning property in the custody of the court

(known as "proceedings in bankruptcy") are distin-

guished from suits at law or in equity (known as "plen-

ary suits"), and that in proceedings in bankruptcy

the bankruptcy court has exclusive jurisdiction w^hich

it properly exercises by summary proceedings. Now
we will show on the authority of decided cases that the

bankruptcy court in proceedings in bankruptcy has

jurisdiction for all purposes over property of the bank-
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rupt, notwithstanding that such property is actually

situate outside the territorial limits of the district court

sitting in bankruptcy.

Although the facts in In re Breslauer, 141 Fed. in,

above referred to, show that the person and property

over whom the court assumed jurisdiction were within

the territorial limits of the bankruptcy court, the deci-

sion in that case necessarily supports the jurisdiction

of the bankruptcy court in the case now under consid-

eration. In that case the bankruptcy court maintained

jurisdiction by summary proceedings against the cred-

itor of the bankrupt who came into possession of the

proceeds of the sale of the bankrupt's property after the

bankruptcy proceedings were commenced under a writ

voided by the bankruptcy proceedings, and this juris-

diction was maintained against the consent of said judg-

ment creditor who contended that he was a stranger

to the bankruptcy proceedings and was not amenable

to summary process issued out of the bankruptcy court.

The jurisdiction in that case by summary proceeding

rests on exactly the same grounds as the jurisdiction

rests in the case under consideration. In that case the

property of the bankrupt sought to be recovered by

the trustee was not in the actual possession of the court,

but was in the constructive possession of said court,

because the party in possession thereof was not an ad-

verse claimant. So, in the case now under consider-

ation the property which the trustee seeks to recover is

not in the actual possesion of the bankruptcy court, but

is in its constructive possession because the party in pos-

session thereof is not an adverse claimant. The bank-
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ruptcy act gives the courts of bankruptcy jurisdiction

over property of the bankrupt wherever situate, and

that being true it is immaterial that the property in

the case now under consideration is situate outside the

territorial limits of the bankruptcy court. To make a

distinction between the case In re Breslauer and the

case now under consideration would necessarily be to

decide that a person in possession of property of the

bankrupt may constitute himself an adverse claimant

by moving outside the territorial limits of the bank-

ruptcy court.

In the case under consideration Dave Staunton, by

assuming possession of the assets of the bankrupt,

thereby constituted himself an involuntary agent of the

bankruptcy court and subjected himself to its juris-

diction. He is as much the agent of the court and

the property is as much in custodia legis, as if he and

the property were within the limits of the district court

sitting in bankruptcy, in this case.

Before a court can bring in parties by summary

process and determine their rights it must already have

jurisdiction over the subject of the action. So in the

case of In re Breslauer, jurisdiction over the subject

matter of the action already existed, and the Order to

Show Cause was not a basis of bringing the party within

the jurisdiction of the court, but simply a means of

giving equitable notice. So in the case under consider-

ation, Dave Staunton by assuming possession of the

assets of the bankrupt's estate, subjected himself to the

jurisdiction of the court, and he is entitled only to

equitable notice of the proceedings.
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If a trustee in bankruptcy moves himself and the

assets of the bankrupt's estate out of the territorial lim-

its of the district court sitting in bankruptcy, can he

assert thereafter that the bankruptcy court has no

jurisdiction, and would this act of the trustee divest

the bankruptcy court of all jurisdiction? If so, in what

court must the creditors of the bankrupt maintain their

action to recover possession and distribute the assets of

the bankrupt's estate? Have they any standing in any

other court than the bankruptcy court, and has not the

bankruptcy court the same exclusive jurisdiction which

it acquired over the assets of the bankrupt's estate?

To repeat:—// the bankruptcy court is in possession

actually or constructively of the property of the bank-

rupt estate, it has exclusive jurisdiction to determine

all rights therein. This jurisdiction is conferred on

the bankruptcy courts by Section yoa^giving the trustee

in bankruptcy title to the property of the bankrupt, and

Section 2 , sub. J ,
giving bankruptcy courts jurisdiction

to administer the assets of the bankrupt estate. This

jurisdiction is exercised within the territorial limits of

the bankruptcy court, if the property is in the construct-

ive possession of the bankruptcy courts, even although

the property may be actually situated outside. The

property is in the constructive possession of the bank-

ruptcy court if it is in the possession! of the trustee in

bankruptcy or in the possession of a person who holds

as agent for the trustee, and that irrespective of the

actual location of the property. In other words, a

bankruptcy court is in constructive possession of all

assets of the bankrupt's estate not in the possession of
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an adverse claimant, and if it is in constructive posses-

sion it IS in legal effect the same as if it ivere in actual

possession, and in exercising exclusive jurisdiction over

such estate, a bankruptcy court exercises the jurisdiction

conferred on it by the act of l8g8, and does not exceed

the bounds of its jurisdiction territorially or otherwise.

Direct Authorities.

In this connection we will refer to the case In re

Wood reported in the advance sheets of the United

States Supreme Court Reports for June 15, 1908, at

page 621. That was a case which arose under Section

60-d of the act of 1898, and is a complete authority which

decided that summary jurisdiction of the bankruptcy

court can be properly exercised by service on a non-resi-

dent outside the state concerning property outside the

state. In that case the bankruptcy proceedings were in-

stituted and pending in a district court in Colorado. The

trustee in bankruptcy petitioned said bankruptcy court

representing that the bankrupt had in contemplation

of bankruptcy and within four months prior to the

filing of said petition, transferred to certain attorneys

in Arkansas certain moneys in payment of legal serv-

ices to be thereafter rendered to the bankrupt. On
the filing of the trustee's petition, the bankruptcy court

issued an Order to Show Cause, and directed the same

to be served on the said attorneys who were in posses-

sion of said moneys. On default of said attorneys to

appear, the court made its order determining that the

sum of $800 was reasonable compensation to said at-

torneys as provided for by Section 60-d of said act, and
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adjudged the transaction valid to that extent only, and

ordered the trustee to recover the excess in the sum

of $8995. Thereafter said attorneys appeared for the

purpose of questioning the jurisdiction of the court to

make the order above mentioned, and the case was cer-

tified to the district court where the judgment was

affirmed, and then a petition for review was filed in

the circuit court of appeals. Thereupon the circuit

court of appeals certified three questions to the Su-

preme Court of the United States, the answers to which

made by the Supreme Court upheld the jurisdiction of

the bankruptcy court in making the order above men-

tioned. The Supreme Court points out that in that

case the trustee would have had no standing in any

other court for the reason that "It is neither a prefer-

ence nor a fraudulent conveyance as defined by Sections

60-b or 67-e of the act."

In other words, it was not a case of an action at law

or in equity provided for by the amendment to Section

23-b, which gave bankruptcy court jurisdiction to main-

tain a plenary suit to recover property of the bank-

rupt's estate fraudulently or preferentially transferred,

but it was a proceeding in bankruptcy itself, in which

the bankruptcy court had exclusive jurisdiction, and

the excess of the estate in the possession of said attor-

neys over and above the amount which the court al-

lowed to the attorneys as reasonable attorneys' fees,

were assets of the bankrupt's estate, "within the juris-

diction of the court and shall be ordered to be restored

and administered, etc.," notwithstanding that the prop-

erty and the persons were both outside the territorial

limits of the district court sitting in bankruptcy.
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Another leading case decisive of this question is In

re Granite City Bank, 137 Fed. 818. In that case the

bankruptcy proceedings were pending in the Northern

District of Iowa; the trustee petitioned the bankruptcy

court for an order of sale of personal property of the

bankrupt situated in South Dakota, upon which the

Granite City Bank of South Dakota held a mortgage,

and the court issued an Order to Show Cause why this

property should not be sold free of liens, and directed

the same to be served, and the same was served on the

Granite City Bank in South Dakota. The bank ap-

peared specially and objected to the jurisdiction of the

court; the referee overruled the objection, and ordered

the sale of the property free from all liens. The dis-

trict court affirmed the decision of the referee and on

petition for review to the circuit court of appeals the

action of the district court was approved and the de-

cision sustained. The case clearly supports the juris-

diction of the bankruptcy court in the case under

consideration, as will appear in the editor's note to

this case, as follows:

"An adjudication in bankruptcy operates as a

seizure of the bankrupt's property by which it is

taken in custodia legis, wherever situated in the

United States, and title and right of possession

passes by operation of the law to the trustee as

custodian for the court at once, on his selection

and qualification. Whether the property is within
the district or not is immaterial to effect the ex-

clusive jurisdiction of the court which made the

adjudication to direct its sale and to determine
claims thereto upon proper notice to parties in
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interest whether they reside within or without the

district, the filing of the petition in bankruptcy

itself being a caveat to all the world."

In re Dempster, 172 F. R. 353, a recent case, cites

with approval the above cases of In re Wood and In

re Granite City Bank, and reviews the authorities. In

that case the receiver appointed by the bankruptcy

court in New York petitioned a district court in Mis-

souri for the appointment of a receiver to take posses-

sion of the bankrupt's estate in Missouri. The circuit

court of appeals for the Eighth Circuit held that no

such ancillary jurisdiction exists. In rendering its

opinion the court states

:

''Under the present bankruptcy law, the trustee

is vested with all the property belonging to the

bankrupt, and can pursue any remedy available to

the owner of property. If the property has been

reduced to possession the court of bankruptcy can

grant him full relief in the exercise of its sum-

mary jurisdiction. If it is held adversely, he can

only recover it by plenary action or suit. The only

court in which he can proceed by petition or mo-

tion is the court in which the proceeding is orig-

inally instituted."

It thus appears that if the property of the bankrupt

is in the possession of an adverse claimant, an inde-

pendent suit at law, or in equity, must be brought in

some court other than the bankruptcy court; but if such

property is not held adversely a bankruptcy court itself

has jurisdiction, and this jurisdiction is territorially

co-extensive with the boundaries of the United States,
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and in such a case, no ancillary jurisdiction exists, and

the jurisdiction of a bankruptcy court is exclusive.

As showing that the jurisdiction of bankruptcy courts

over property of the bankrupt is exclusive, Remington

on Bankruptcy, paragraph 1811, states:

"And such action on reason must be taken in

the bankruptcy proceedings themselves; and a

separate plenary action may not be begun in the

United States District Court concerning property

already in the custody of the bankruptcy court in

the bankruptcy proceedings proper. Nevertheless

the United States District Court in bankruptcy
occasionally have entertained proceedings in the

nature of plenary actions concerning property in

its custody, this jurisdiction always existing, and
not being dependent on the amendment of 1903.

The possession by the bankruptcy court of the res

gives it jurisdiction to determine all controversies

in relation thereto, and such controversies may be,

and occasionally have been carried on by separate

proceedings in the nature of plenary actions in the

District Court itself, in either event the proceed-
ings being in the District Court, and in the bank-
ruptcy court, and properly entitled in the bank-
ruptcy case, etc."

Therefore, the only court that has jurisdiction in the

case now under consideration is the bankruptcy court

itself, and the pending proceedings by petition and

order to show cause are not only proper, but absolutely

necessary for the collection and administration of the

assets of the bankrupt.
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Review.

In addition to the direct authorities last cited (In re

Wood and In re Granite City Bank) to the effect that

a bankruptcy court in the bankruptcy proceedings has

jurisdiction to determine all rights to property of the

bankrupt whether situate within or without the terri-

tory limits of the district court sitting in bankruptcy,

and against all persons, whether within or without the

said territorial limits, there is a still greater volume of

authority not less conclusive, established by cases above

cited and numerous others, where bankruptcy courts

have assumed jurisdiction by summary process over

property and parties who are not adverse claimants, in^

possession thereof. As above stated, the same reason*

that will support summary jurisdiction of a bankruptcy *

court in these cases will also support the jurisdiction

of the bankruptcy court in the case under consideration,

—the reason in both cases being that the property is in

the constructive possession of the bankruptcy court, and

that the parties in possession thereof are involuntary

agents of the bankruptcy court subject to its jurisdic-

tion and entitled only to equitable notice of the pro-

ceedings. The only question in those cases which the

court had to decide was whether or not the parties in

possession were adverse claimants. Having determined

that the parties in possession were not adverse claim-

ants, the court invariably assumed jurisdiction over the

property and the parties in possession thereof by sum-

mary process.

I
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It must be admitted as no longer an open question

as shown by the authorities above cited that a bank-

ruptcy court has jurisdiction by summary proceedings

over property of the bankrupt's estate and parties in

possession thereof who are not adverse claimants. (To

this effect are all cases above cited where the bank-

ruptcy court exercised jurisdiction by summary process

over property not actually in its possession.)

It must also be admitted as no longer an open ques-

tion as shown by the authorities above cited, that a

sheriff in possession of property of the bankrupt's

estate under and by virtue of a writ of attachment which

is voided by the bankruptcy proceedings is not an ad-

verse claimant. (To this effect is In re Francis Valen-

tine Company, above cited.)

It must also be admitted as no longer an open ques-

tion as shown by the authorities above cited that a

party can get no rights in property of the bankrupt's

estate as a bona fide purchaser if he purchases and ob-

tains possession of said property after the petition in

bankruptcy has been filed. If he takes possession from

the sheriff in possession after the petition in bankruptcy

has been filed, he takes with legal notice of the bank-

ruptcy proceedings and gets no greater rights in the

property than the sheriff had, and consequently is not

an adverse claimant. (To this effect is In re Breslauer,

Mueller v. Nugent, and Bryan v. Bernheimer, above

cited.)

It is admitted by the pleadings in the case under con-

sideration that Dave Staunton claims no interest in the

property of the bankrupt in his possession other than
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his rights under and by virtue of the purported sale

made to him by the sheriff after the petition in bank-

ruptcy was filed, and after the order for adjudication

in bankruptcy was made and filed. It therefore is

admitted that in the case under consideration petitioner

Dave Staunton is not an adverse claimant. It therefore

follows that the property in his possession is in the con-

structive possession of the district court sitting in bank-

ruptcy in this case; that said court therefore has juris-

diction to determine all rights therein; and that said

Dave Staunton is an involuntary agent of the bank-

ruptcy court, subject to its jurisdiction and entitled only

to equitable notice, which notice was given him upon

service on him of the trustee's Amended Petition and

Order to Show Cause.

The fact that the property is situated in the State of

Nevada does not defeat the title of the trustee, and

does not make more secure the possession or change

the nature of the possession of said Dave Staunton. It

therefore does not constitute said Dave Staunton an

adverse claimant or interfere with the constructive pos-

session of the bankruptcy court. The bankruptcy court

being in constructive possession of this property, its

jurisdiction is complete, exclusive and summary.

Respectfully submitted,

O. K. GUSHING,
ELLIOTT McAllister,
CHARLES S. CUSHING,
WM. s. Mcknight,

Attorneys for Respondent
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1)1 the United States Circuit Court of Appeals, for
the Ninth Circuit.

ON APPEAL.
In the flatter of DUQ'UESNE BREWING COM-

PANY (Corporation),

Bankrupt.

Appellants' Statement of Errors on Which They In-

tend to Rely and Stipulation of Parts of Record
to Print.

Bollinger Bros., appellants, intend to rely upon
the errors, to wit

:

I.

"That the District Court of the United States in

and for the Southern District of California, South-
ern Division, erred in holding that this Court had
jurisdiction to adjudicate said Duquesne Brewing
Company, a corporation, a bankrupt; because the

far-ts found by the Referee in said Report show that

tlie Duquesne Brewing Company, coi'poration, was
not at the time of the incurring of the debts of the

petitioning creditors, and never had been, engaged
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prinfi]:)ally in maiuifaetiiring pursuits, or in manu-

facturing at all."

II.

"That said District Court of tlie United States,

Southern District of California, Southern Division,

erred in confirming the Report of the Eeferee and

Special Master, the Conclusion of Law, 'That I find

that said Duquesne Brewing Company was, at the

time of the incurring of the debts rliiP fhe petitioning

cr^aiTors. as aforesaid, a corporation engaged prin-

cipally in manufacturing pursuits'; because the facts

found and set out in the Eeport of the Eeferee show

that said Duquesne Brewing Company, a corpora-

tion, was not engaged principally in manufacturing,

trading, i^rinting. publishing, mining or mercantile

pursuits at the time of the filing of the petition, and

that said corporation never had been so engaged in

any of such lousinesses or pursuits at any time lu'ior

thereto, or at all."

III.

"That said District Court of the United States,

Southern District of California, Southern Division,

erred in confirming the Eeport of the Eeferee and

Special Master, the Conclusion of Law, 'For these

reasons, and because this corporation is otherwise

amenable to the Bankruptcy Act under the facts

found above, the corporation, Duquesne Brewing

Company, respondent, should be declared bankrupt';

because the facts found and set out in the Eeport of

the Eeferee show that said Duquesne Brewing Com-

pany, a corporation, was not engaged principally in

manufacturing, trading, in'inting, publishing, min-
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iiio- or mercantile pursuits at the time of the filing of

the petition, and that said corporation never had been

so en^ao-ed in any of such businesses or pursuits at

any time prior thereto, or at all."

IV.

''That said District Court of the United States,

Southern District of California, Southern Division,

erred in confirming the Eeport and Conclusion of

Law of the Referee, that 'It is not necessar.y that it

(Duquesne Brewing Company) should be such (en-

gaged in trading or mercantile ]3ursuits) in order to

be engaged in a manufacturing pursuit'; because the

facts found b}^ the Referee and the Articles of In-

corporation, set out b.v his sai.d Report, show that in

this case, 'the purposes and objects of, and the gen-

eral nature of the business to be transacted and car-

ried on, for which this corporation was created and

organized, and the general nature thereof is to manu-

facture, buy, sell and deal in beer, ale and malt

liquors of every kind and nature, and kindred pro-

ducts,' which w^as one business, in no part of which

had the said corporation been i3rincipally engaged

at all at any time prior to the filing of the petition in

bankruptcy. '

'

V.

"That said District Court of the United States,

Southern District of California, Southern Division,

erred in declaring the said Duquesne Brewing Com-

pany, a corporation, bankrupt; because the facts

found by the Referee and Special Master, returned to

the court, sliow^ that said corporation was not prin-

cipally engaged in manufacturing, trading, printing.
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publisliing, mining or mercantile pursuits at the time

of the filing of the petition in bankruptcy, and never

had been so engaged in any of said businesses or pur-

suits prior to the filing of said petition in bank-

ruptcy." (Said errors specified on pages 43, 44 and

45 of the original certified record.)

And the parts of the record appellants think nec-

essary to the consideration of said errors are: The

Petition of Creditors for Bankruptcy; Plea of Bol-

linger Bros.; Order to Befer to Lynn Helm, Special

Master; all the Findings of Fact of Eeferee and Spe-

cial Master, commencing with "Findings of Fact"

(page 18 of said original record) and extending to

and including "installed" (p. 24 of said record);

Conclusions of Law, commencing with "As a conclu-

sion from the foregoing facts" and extending to and

including "engaged principally in manufacturing

pursuits" (p. 24 of said original record) (omitting

all of said report in said record thereafter, com-

mencing on p. 24 of said original record with "To

hold otherwise," and extending to and including

"ultimate object of the corporation," on p. 31 of said

original record) ; Conclusion of Law, "For these rea-

sons and because this corporation is otherwise amen-

able to the Bankruptcy Act under the facts found,

the corporation, Duquesne Brewing Company, re-

spondent, should be declared bankrupt" (omitting

the lines thereafter to the signature, to wit: "I re-

turn herewith the exhibits produced before me and

the reporter's transcript of the testimony taken be-

fore me upon this reference, said reporter's tran-

script containing all the evidence that has been intro-
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duced upon said hearing"); "Lynn Helm, Referee

and Special Master" (p. 31 of said original record)
;

Exceptions of said Bollinger Bros, to Report of said

Referee and Special Master and Petition for Review

thereof (pp. 33-35 of said original record) ; Minute

Entry of the Confirmation of the Referee's Report

(p. 37) ; the Adjudication of the Duquesne Brewing

Company, a corporation, bankrupt (p. 38) : Assign-

ment of Errors (pp. 43-45) ; Petition for Appeal and

Allowance thereof (pp. 39-40)
;
(omitting Bond on

Appeal and Approval thereof, and Citation on Ap-

peal with the acknowledgment of notice and service

thereof, and in lieu thereof, inserting "Bond on Ap-

peal duly execute! and approved, and Citation on

Appeal duly issued and served ; omitting the title of

the court and cause in full in all papers, excepting

the first page, and inserting instead thereof, "Title

of Court and Cause '

'
; and omitting therefrom all the

affidavits where occurring in any of the papers, and

inserting in place and instead thereof, "Duly veri-

fied"; and omitting all the endorsements on all the

papers, except the filing and signature of the Clerk

thereon.)

And the parties hereto, by their attorneys, hereby

stipulate that the above parts of the record shall be

printed onh', in accordance with the provisions of
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Eule 23, Subdivision 7 of said Circuit Court of Ap-

peals.

MUEPHEY & POPLIN,
Attorneys for Appellants.

SHANKLAND & CHANDLEE,
Attorneys for Central National Bank, a Corporation,

Max Loewentlial, Exec, and Caroline Germain,

Executrix of the Estate of Eugene Germain

Dec'd and Theodore Martin, Bespondents.

[Endorsed]: (Original.) No. 1786. U. S. Cir-

cuit Court of Appeals for the Ninth Circuit. In the

Matter of Duquesne Brewing Company, Bankrupt.

Appellants' Statement of Errors on Which They In-

tend to Eely and Stipulation as to Parts of Eecord

to Print. Filed Oct. 20, 1909. F. D. Monckton,

Clerk.

In the United States District Court, in and for the

Southern District of California, Southern Divi-

sion .

In the Matter of DUQUESNE BEEWING COM-

PANY (a Corporation),

Bankrupt.

Creditors' Petition.

To the Honorable OLIN WELLBOEN, Judge of the

District Court Aforesaid

:

The petition of the Central National Bank, a cor-

poration. Max Loewenthal, Executor, and Caroline

Germain, Executrix of the Estate of Eugene Ger-

m.ain. Deceased, and Theodore Martin, respectfully

shows

:

I
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That the Duquesne Brewing Company of Los

Angeles, coimt.y of Los Angeles, California, has for

the greater portion and all of the six months next

preceding the date of filing this petition, had its prin-

cipal place of business at the city of Los Angeles,

county of Los Angeles, and State and district afore-

said, and owes debts to the amount of one thousand

($1,000) dollars, and largely more than one thou-

sand ($1,000) dollars.

That at all the times in this petition mentioned,

the said Duquesne Brewing Company has been, and

i< i]ow, a corporation duly organized and existing

under the laws of the state of California, engaged

in manufacturing, trading and mercantile pursuits.

That your petitioners are creditors of said Du-

quesne Brewing Company have provable claims

amounting in the aggregate to the sum of $16,898.00.

That the nature and amonnt of the petitioners'

claims are as follows, to wit:

That the claim of your petitioner, Central National

Bank, is as follows

:

That on the 11th day of April, 1908, the Duquesne

Brewing Company, borrowed from said petitioner,

the Central National Bank, the sum of $2,000 in cash,

and on said day gave to said Central National Bank
the note of said Duquesne Brewing Company, dated

the 11th day of April, 1908, for the sum of $2,000,

bearing interest at the rate of 6% per annum, and

due sixty days after date; that on the 24th day of

August, 1908, the said Duquesne Brewing Company
paid to petitioner $1,000 on said note. That there
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is still due to said petitioner the sum of $1,000, to-

gether with interest as called for by said note.

That the claim of your petitioners, Max Loewenthal

and Caroline Grermain, executor and executrix re-

pectively of the estate of Eugene Germain, deceased,

is as follows:

That your petitioner, Max Loewenthal, is one of

the executors, and your petitioner, Caroline Germain,

is executrix of the estate of Eugene Germain,

deceased. That the said Eugene Germain in his life-

time made and published his last will, whereby he

appointed Max LoeAventhal and J. A. Graves execu

tors and Caroline Germain executrix. That on thej

17th day of February, 1909, at Los Angeles, the said

Eugene Germain died. That on the 5th day of

March, 1909, at Los Angeles, said will was proved

and admitted to probate in the Superior Court in the

county of Los Angeles, in this State ; and that there-

upon, on the 18th day of March, 1909, letters testa-

mentary were issued on said will to the said Max]

Loewenthal, J. A. Graves and the said Caroline Ger-

main. That thereupon, the said Max Loewenthal,

J. A. Graves and Caroline Germain qualified and

entered upon the discharge of their duties as execu-

tors and executrix, and that the said letters testa-

mentary have not been revoked.

That on the first day of August, 1908, the Duquesne

Brewing Company borrowed of Eugene Germain,

prior to his decease, the sum of $500, and on said day

gave to said Eugene Germain its note for the amount,

due one day after date, and bearing interest at S%
per annum from date. Said note and the interest

thereon is entirely unpaid and is due and owing.

I
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That on the 5th day of November, 1908, the said

Eugene Germain, at the instance and request of the

Duquesne Brewing Company, executed and delivered

to Bollinger Brothers, his, said Eugene Germain's,

promissory notes in the sum of $10,000, being ten

notes for $1,000 each, bearing date the 5th day of

November, 1908, and payable, the first note on the

5th day of December, 1908, and the other notes

monthly thereafter, and bearing interest at the rate

of 6*7 per anniun, payable quarterly. That the said

Bollinger Brothers were, on the said 5th day of No-

vember, 1908, creditors of the Duquesne Brewing

Company in an amount in excess of $10,000, and said

Bollinger Br.'-thers accepted said notes and treated

the same as cash. There is, however, a doubt as to the

validity of said $10,000.00 in notes.

And said Duquesne Brewing Company promised

to pay to said Eugene Germain the sum of $10,000 in

consideration of Germain giving said notes as afore-

said.

That on the 9th day of December, 1908, the said

Eugene Germain paid to the Central National Bank
the smn of $17.50, interest upon the note due from

the Duquesne Brewing Company to the Central Na-

tional Bank mentioned in the claim of Central Na-

tional Bank herein. 1407.50 balance due Eugene

Germain as President of Duquesne Brewing Co.

That the Duquesne Brewing Company occupied

ofpice in a building owned by Eugene Germain and

paid rent for said offices at the rate of $35 a month,

and that there is due, owing and unpaid to the said

estate of Eugene Germain the sum of $245 on account
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of said rent, being for seven months, beginning Octo-

ber, 1908, and ending April, 1909, making a total due

said Germain estate of $12,170, and in addition there-

to the interest on the notes above mentioned.

That the claim of your petitioner, Theodore Mar-

tin, is as follows:

For balance due,for legal services rendered^o the

said Duquesne Brewing Company at the special in-

stance and request of said company, in the State of

California, within a period of two 3^ears last past,

the sum of $3,728.00. That the said claim is based

upon the reasonable value of the services rendered.

And your petitioners further represent that the

said Duquesne Brewing Company is insolvent, and

during the four months next preceding the date of

filing this petition has been insolvent.

And your petitioners further represent that the

said Duquesne Brewing Company, within the four

months next preceding the filing of this petition, com-

mitted an act of bankruptcy, in that it did heretofore,

to wit, on the 29th day of April, 1909, at the city of

Los Angeles, county of Los Angeles, State of Cali-

fornia, convey and transfer unto one F. H. Ford,

then a creditor of said estate, by means of a certam

bill of sale, certain office furniture described in said

bill of sale, belonging to said Duquesne Brewing

Company, and being of the value of about $500, in

payment of a past indebtedness due to said Ford of

about $500. And the said Duquesne Brewing Com-

pany delivered possession of said furniture to said

Ford, who has since retained possession thereof.

And the said transfer was made with the intent to
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])i'efer said F. H. Ford over other creditors of said
Diiquesiie Brewing Company, and the effect of such
transfer Avill be to enable said Ford to obtain a

greater percentage of his debt than any other of such
creditors of the same class.

And for a further act of bankruptcy your peti-

tioners allege that said Duquesne Brewing Company,
on and prior to the 16th day of July, 1909, was in-

solvent, and did, on the 16th day of July, 1909, at a
meeting of the board of directors of said corporation,
])ass the following resolution, to wit

:

"Special meeting of the Board of Directors
of the Duquesne Brewing Company, a corporation
organized and existing under the laws of the State
of California, was held this 16th day of July, 1909, at

the office of the company, in the City of Los Angeles
State of California, at the hour of 3:30 P. M.
The following directors were present at said meet-

ing: E. C. Hookstratten, F. H. Ford, A. K. MarteU,

F. ^Y. Hunt, AV. C. Hopkins, and D. C. Wallace,

Absent: Director Ralph Moss.

Director AYallace offered the following resolution:

THAT ^TIEREAS this corporation, to wit: The

Duquesne Brewing Company is unable to pay its

debts, that it is for the best interests of this corpora-

tion that it be adjudged a bankrupt, that it does

hereby declare its willingness to be declared a bank-

rupt. It appearing further that the greater part

of the property and, in fact, all of the real property

of this corporation has been attached by one of its

creditors, to wit: Bollinger Brothers, in a suit now

pending in the Superior Court of the State of Cali-
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fornia, in and for the County of Los Angeles; in said

suit the said Bollinger Brothers ask judgment

against the said corporation for the sum of forty-one

thousand, four hundred forty-four and 04/100

($41,444.04) dollars, and in said action have attached

all of the real property and buildings situate there-

on, belonging to this corporation, and that said at-

tachment is now standing against said property.

That it is hereby resolved that this corporation is

unable to pay its debts and that it is willing to be

declared a bankrupt for the reason that it is unable

to pay its debts, and that it is for the best interests

of this corporation that it be adjudged and declared

to be a bankrupt, and that the secretary of this com-

pany is hereby authorized to sign the name of the

company to a writing admitting the inability of this

compan}" to pay its debts and its willingness to be

adjudged a bankrupt on this ground.

The following directors voted in favor of the said

resolution: E. G. Hookstratten, F. H. Ford, A. K.

Martell, F. W. Hunt, W. C. Hopkins, and D. C.

Wallace.

The following directors voted against it: None.

The presiding officer declared that the resolution
J

was carried and approved. '

'

And that in and by said resolution said corpora-

tion admitted its inability to ])ay its debts and its

willingness to be adjudged a bankrupt, on that

ground, and authorized the secretary to sign the

name of the company to a writing to that effect,

which said writing has been signed.
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That there are less than twelve creditors of said

Duquesne Brewing Companv.

Wherefore, your petitioners pray that service of

this petition and subpoena may be made upon the
said Duquesne Brewing Company, a corporation, as

provided in the acts of Congress, relating to bank-
ruptcy, and that it may be adjudged by the Court
to be a bankrupt within the purview of said acts,

and that the petitioners have such other, further or

different relief as may be adjudged proper by this

Honorable Court.

MAX LOEWENTHAL,
Executor of the Estate of Eugene Germain, De-

eeased.-

CAEOLINE GERMAIN,
Executrix of Estate of Eugene Germain,

THEODORE MARTIN,
THE CENTRAL NATIONAL BANK,

By S. F. ZOMBRO,
President.

SHANKLAND & CHANDLER,
Attys. for Petitioning Creditors.

[Duly verified.]

[Endorsed] : Filed July 19th, 1909, at 45 min. past

4 'clock P. M. E. H. Owen, Clerk.

[Title of Court and Cause.]

Plea of Bollinger Bros., Creditors.

S. W. Bollinger and F. F. Bollinger, partners as

Bollinger Bros., appearing herein by Murphey &,
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Poplin, their attornej^s, specially, for tlie purposes of

this plea and no other, to the petition of creditors of

said Duquesne Brewing Company, a corporation, in

this matter, filed in this court on the 19th day of

July, 1909, say:

I.

That they are partners doing business in the r-ity

of Pittsburgh, Penns3dvania, in the firm name of

Bollins^er Bros., that they are r-reditors of said

Duquesne Brewing Company in a large amoimt of

money ; that they have commenced an action against

said Duquesne Brewing Company, entitled

:

''In the Superior Court of the State of California,

in and for the County of Los Angeles.

S. W. BOLLINGER and F. F. BOLLINGER, Part-

ners as BOLLINGER BROS.,

Plaintiffs,

vs

DUQUESNE BREWING COMPANY (a Corpora-

tion),

Defendant."

—and that said action is pending and at issue in De-

partment No. 7 in said Superior Court of I/(^s

Angeles County, State of California, and being No.

67046, to recover from said corporation the sum of

Forty-one Thousand Five Hundred and Forty-four

and 4/100 Dollars ($41,544.04), which indebtedness

was incurred by said corporation for vrork, labor and

materials furnished upon contract in the construc-

tion of a brewery building on the land of said corpo-

ration in the City of Los Angeles in said county.
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That said brewery building lias not been completed;
that no business has been done by said corporation

in said building, or any other building or at all, in

manufacturing beer or anything else, nor has said

corporation been engaged in any trading or mercan-

tile pursuits of any kind prior to the filing of the

Petition herein as aforesaid, nor is it now so en-

gaged.

n.

That said indebtedness was incurred to Bollinger

Bros, in the construction of said building for said

corporation preparatory to its entering upon the

manufacture of beer and other mercantile pursuits;

but that said corporation was not at the time of filing

said Petition, is not now, and has not been, at any

time within the six months prior to the filing of the

petition in said matter of bankruptcy, or at any

otlier time, or at all, engaged in manufacturing or

trading or any mercantile pursuits.

ni.

And said Bollinger Bros, deny that said corpora-

tion has been engaged in manufacturing, trading or

mercantile pursuits within six months prior to the

filing of said petition in bankruptcy, or at all, as

alleged in said petition, or at all.

Wherefore, said Bollinger Bros., creditors as

aforesaid, say that this court is wholly without

.jurisdiction in the premises and this they are ready

to verify.

Wherefore, they pray judgment if this court here

shall take jurisdiction and cognizance of the pro-
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ceedings aforesaid, and that said petition be dis-

missed.

By BOLLINGER BROS.

MURPHEY & POPLIN,
Attorneys for Bollinger Bros., Creditors.

[Duly verified.]

[Endorsed] : Filed July 29, 1909, at 30 min. past

1 o'clock P.M. E. H. Owen, Clerk. '^

[Order Referring the Hearing of the Petition and

the Objections Thereto to the Special Master,

etc.]

[Title of Court and Cause.]

ORDER FOR TRIAL BEFORE REFEREE.
At Los Angeles in said District on the 11th day of

August, A. D. 1909.

Upon the stipulation in writing between the at-

torneys for petitioning creditors and attorneys for

Bollinger Bros., a creditor filing objections herein,

that the questions of law and fact arising on the

petition of creditors against Duquesne Brewing

Company and the objections of Bollinger Bros.,

might be referred by this Court to L3mn Helm,

Esquire, as Special Master, and for the purpose of

determining the said questions of law and fact, it

is hereby ordered that the said petition of creditors

and the objections thereto of Bollinger Bros., be,

and the same are hereby, referred to Lynn Helm,

Esquire, as Special Master, and he is hereby directed

to set the same down for hearing and to hear the
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evidence and report thereon, and to make his find-

ings upon the questions of law and fact arising on
said petition and the objections thereto, and report

the same to this Court.

OLIN WELLBORN,
Judge.

Witness the Honorable OLIN WELLBORN,
Judge of said Court, and the seal thereof, at Los
Angeles in said District, on the 11th day of August,

A. D. 1909.

[Seal] E. H. OWEN,
Clerk.

"^ By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : Filed Aug. 11, 1909, at 55 min. past

11 o'clock A. M. E. H. Owen, Clerk. Chas. N.

Williams, Deputy Clerk.

[Title of Court and Cause.]

Special Master's Report.

To the Honorable OLIN WELLBORN, Judge of

said Court:

I, Lynn Helm, Referee in Bankruptcy of said

court, to whom said cause was referred as Special

Master by an order entered therein on the 11th day

of August, 1909, for the purpose of determining the

questions of law and fact arising on the petition of

creditors against the Duquesne Brew^ing Company

and the objections of Bollinger Brothers, creditors,

and to hear the evidence and report thereon and to
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make findings on the questions of law and fact

arising on said petition and the objections thereto

and report the same to this court, do respectfully

report:

That pursuant to said order of reference, I took

the testimony on behalf of the petitioning creditors

and said objecting creditors produced before me and

having heard the same and the argument of counsel

I do report my findings of fact and conclusions of

law as follows: '

[Special Master's] Findings of Fact.

1. I find from the evidence that the Duquesne

Brewing Company of Los Angeles, County of Los

Angeles, California, bankrupt herein, was a corpora-

tion duly organized under the laws of the State of

California, on the 20th day of May, 1907, and that it

had for the greater portion and all of the six months

next preceding the date of the filing of the petition

herein its principal place of business at the city of

Los Angeles, countv of Los Angeles, in said Dis-

trict, and owed debts to the amount of $1,000.00 and

over; that petitioners were creditors of said

Duquesne Brewing Company having provable

claims pmounting in the aggregate to the sum of

$16,898.00, incurred during the construction of the

brewery building as hereinafter set forth; that said

bankrupt, the Duquesne Brewing Company, was at

all times during four months next preceding the date

of the filing of the petition in bankruptcy, insolvent;

and that within four months next preceding the date

of the filing of the petition it committed an act of



r.s\ The Central Xafiotiq] Bank ef ah 19

bankruptcy iu that it did on the 29th day of April,
1909, at the eity of Los Angeles, aforesaid, eonvev
and transfer unto one F. H. Ford, then a creditor of
said bankrupt, by means of a certain bill of sale,

certain office furniture described in said bill of sale,

belongino: to the said Duquesne Bre^ving Company
and being of the value of about $500.00, and that
said transfer ^Yas made with the intent of preferring
said Ford over other creditors of the said Duquesne
Brewino- Company, the effect of said transfer being
to enable said Ford to obtain a greater peicentage
of his debt than any other of the creditors of the
same class.

That rn the 16th day of July, 1909, being insolvent

as aforesaid, the said Duquesne Brewing Company
at a meeting of the Board of Directors of said cor-

poration admitted its inability to pay it> debts and
its willingness to be adjudged a bankrupt and said

board of directors passed a resolution that it was
unable to pay its debts and acknowledged that it

was willing to be declared a bankrupt for that reason
and that it was for the best interests of said corpora-

tion that it he adjudged and declared to be a bank-
rupt,

2. In the Articles of Incorporation of said cor-

poration the objects and general nature of the busi-

ness to be carried on by the Company are stated as

follows

:

"The purposes and objects and the general nature

of the business to be transacted and carried on, for

which this Corporation is created and organized and
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the general nature thereof is to manufacture, buy,

sell and deal in beer, ale, and malt liquors of every

kind and nature and kindred products; the manu-

facturing, growing, selling, dealing in malt, hops,

commodities, articles and things necessary and con-

venient for use in the business of brcAvers and

maltsters and the business incidental thereto ; to con-

duct and carry on said business in all its branches,

to apply for, obtain, register, and have, possess, own,

and use a trade name or trade mark, or trade names

or trade marks upon and for and to be used upon

articles or article manufactured pursuant to and in

connection with the said business of brewing, and

buy, erect, lease, use and maintain all buildings

necessary to use and to be used in carrying out the

objects for which this Corporation is formed and to

buy, have, possess, cvrn, hold and ,-ell necessary real

estate on which to erect and maintain such build-

ings; to borrow money and incumber the corporate

property as security for the payment thereof, to

make, execute, sign and deliver bonds, bills, and

promissory notes and mortgages for and on behalf

and in the name of this Corporation for the purpose

of acquiring having and borroAving money which

may be necessary to rarry out the objefts and pur-

poses for which this Corporation is so formed and

created; to issue, execute, sell and deliver stock

and bonds of this Corporation and other Corpora-

tions and to hypothecate the bonds and stock of this

Corporation or other Corporations, as security for

money borrowed or other indebtedness, for and on

behalf of this Corporation.
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To do and perform each and all and every aet and
thing necessary, erq^edient and proper to sncr-ess-

fully carry out the purposes, objects, and the busi-

ness for which this Corporation is hereby organized

and generally to do and perform any and all acts and

other things necessary or useful to maintain the

objects and purposes for which this corporation is

so formed, and which natural individuals or persons

may lawfully do or associate themselves together to

perform. '

'

All matters mentioned in the Articles of Incorpo-

ration after the brewing, manufacture, and sale of

beer, ale and malt liquors were incidental to the

main business.

Soon after the organization of the company to

enable it to carry out the i3urpose3 for which it was
organized it purchased a piece of real property on

East Main Street in the City of Los Angeles, just

over the Los Angeles river, especially adapted for

the purpose of brevving, having suitable water facili-

ties, and being convenient to railroads for shipping

purposes, and conveniently located in the city of

Los Angeles. No more land was purchased than was

necessary for the brewery.

A])out the time of the organization, at a meeting

of the directors held on the 24th day of May, 1907,

said corporation employed A. K. Martell, a man of

large experience in the making and manufacture of

beer and malt liquors of all kinds, and known to be

a man of large experience in the superintending of

large breweries, and who had been in charge of the

erection of a brewery and the operation thereof near
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Pittsburg, Pa., for the purpose of seeing the proper

buildings were erected and maintained and proper

machinerj^ purchased to manufacture beer for the

purpose of carrying on the business of the compan}^

Martell was employed as superintendent and had

full power to manage the business and affairs of the

corporation and to employ all persons necessary to

be employed in the capacity of the corporation. He
w^as employed for five years at a salary of $2,400.00

for the first year and increasing gradually to

$5,000.00 for the fifth year. Mr. Martell continued

in the employ of the company from the time of his

em.ployment un^il in August, 1908, when he re-

linquished his contract for a consideration but still

continued as a director of the company.

Plans were made for the erection of the necessary

buildings and the vrork commenced, and upon the

ground and plants there was expended by the cor-

poration from money derived from the sale of its

capital stock between $-10,000.00 and $50,000.00,

about $20,000.00 being used for the purchase of the

land and about $30,000.00 in the erection of the

buildings. In addition to this, in the erection of the

building an indebtedness of about $40,000.00 was

incurred by the company. Contracts were let for the

building of the plant and the installing of the ma-

chinery and the equipment, and, with the exception

of the bottling machinery, the contracts had all been

let. Negotiations had been entered into vrith East-

ern breweries with the view prior to the completion

of the brewery of selling beer but the negotiations

were not successful. Work continued on the plant
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until some time about the ITth of February, 1909,

at the time of the death of Mr. Eugene Germain, one
of the principal sto(^kholders of the company and
who had been endeavoring to finance it. At the

time that the work ceased upon the buildings the

foundations of the plant had been laid, the walls

partially erected, the steel had been erected, and a

one-story building connected with the brewery had

been roofed over. The smokestack was started,

the brew-house was built as v/as also the engine-

room, bottling-house, wash-house, rack-house, and

part of the storeroom. One detached building

used for the stable, office and bottling-house was

completed except the woodwork. The ice plant and

rack-room of one-story had the roof on. The main

building was to be five stories high and was com-

pleted not quite three stories, but vt.s not roofed in.

The only business that the company did was to

endeavor to complete the plant for the purpose of

conducting it as a brevrery. In connection with the

buildings there were elevators for the elevation of

the beer and pump-wells and runw^ays for the pur-

pose of conducting the beer when manufactured from

one department of the building to another. They

v:ere made of reinforced concrete and were square,

with \]^Q idea of forcing the beer from one part of the

plant to the other.

The principal business of the company was to be

the hrevvdng and manufacturing of beer and selling

and disposing of it. The purchases that were made
of lands and buildings and the construction of them
were all for the purpose of completing the plant and
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getting it ready for the work of manufacturing beer

and disposing of it. Xo -beer had ever been manu-

factured and none was ever sold or disposed of. All

that was done was in the furtherance of completing

the plant to get ready to do the Avork. All the mak-

ing of contracts had that in view. The company

was listed in the Brewers' Handbook and mail was

received from supply companies and other brewing

companies and concerns dealing in brewers' supplies.

For the purpose of conducting its business, the com-

pany maintained an office in the Germain Building,

in Los Angeles, and its secretary and treasurer were

in charge thereof.

Bollinger Brothers, the objecting creditors, entered

into a contract October 30, 1907, with the Duquesne

Brewing Company to furnish all the materials and

perform all the labor mentioned in the specifica-

tions and plans prepared by them for the erection

and completion of the brewery ready for the manu-

facture of beer for the Duquesne Brewing Company,

and agreed to erect, build and complete said brewery

building and install the machinery and appliances

at their own expense according to the terms and con-

ditions of the contract for the price of $196,000.00,

to be paid in installments to said Bollinger Broth-

ers as the work proceeded. Under said contract

Bollinger Brothers commenced, and were actively

engaged in the erection of said buildings until some

time in February, 1909, when they ceased work,

and subsequently, on account of payments due not

being paid, about the 20th day of March, 1909, lev-

ied an attachment on the premises of said bankrupt



vs. The Central National Bank et al. 25

and no work was done upon the buildings after tluit

time and the company subsequently transacted no

business. The construction of the buildings of the

company were in charge of Bollinger Brothers, and

had not been turned oyer to the company, though

prior to the discharge of the expert, Martell, it was
his business to see that the buildings were properly

constructed and the proper machinery installed.

[Special Master's] Conclusions of Law.

As a conclusion from the foregoing, facts, I find

that the Duquesne Brewing Company, bankrupt,

was not a corporation engaged at all or at any time

in trading or mercantile pursuits. It was not nec-

essary that it should be such in order to be engaged

in a manufacturing pursuit.

I find that said Duquesne Brewing Company was

at the time of the incurring of the debts due the

petitioning creditors as aforesaid, a corporation en-

gaged principally in manufacturing pursuits.
* * ******
For these reasons and because this corporation is

otherwise amenable to the Bankruptcy Act under

the facts aboye found, the corporation, Duquesne

Brewing Company, respondent, should be declared

bankrupt.*********
Eespectfully submitted,

LYNN HELM.
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[Endorsed] : Filed Sep. 17, 1909, at 10 o'clock A.

M. Lynn Helm, Referee. Filed Sept. 20, 1909, at

15 min. past 3 o'clock P. M. E. H. O^Yen, Clerk.

[Title of Court and Cause.]

Petition [to U. S. District Court] for Review, and

Exceptions to Report of Referee.

S. W. Bollinger and F. F. Bollinger, partners as

Bollinger Bros., objecting creditors, of City of Pitts-

burgh, County of Allegbeny and State of Pennsyl-

vania, respectfully represent that on the 17th day

of September, 1909, Honorable Lynn Helm, Referee

in Bankruptcy of said court, to ^Yhom said cause

was referred as Special Master, by an order entered

therein on the 11th day of August, 1909, for the pur-

pose of determining the questions of law and fact

arising on the petition of creditors against the

Buquesne Brewing Company, and the objections of

Bollinger Bros., creditors, and to hear the evidence

and report thereon, and to make findings on the

questions of law and fact arising on said petition and

the objections thereto, and report the same to this

Court, did make and file in this office his report of

his Findings of Fact and Conclusions of Law in said

matter.

That among the Conclusions of Law necessary to

the decision of said matter, said Referee and Special

Master made the following finding, to wit

:

(A) "I find that said Buquesne Brewing Com-

pany was at the time of the incurring of the

debts due the petitioning creditors, as aforesaid.
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a corporation engaged principally in manufactur-

ing pursuits,"

to which Finding and Conclusion of Law said Bollin-

ger Bros., by their attorneys, excepted and except,

because, under the facts found in said report, and

the law, said corporation was not engaged princi-

pal] v in manufacturing pursuits at the time of the

incurring of the debts due the petitioning creditors,

or at all, at any time, and said Conclusion is contrary

to the facts and the law;

Also, among the Conclusions of Law, said Referee

made the following, to wit:

(B) ''I find that the Duquesne Brewing Com-

iDany, bankrupt, was not a corporation engaged

at all or at any time in trading or mercantile pur-

suits. It is not necessary that it should be such

in order to be engaged in a manufacturing pur-

suit."

To that part of said Conclusion of Law, ''It is

not necessary that it should be such in order to be

engaged in a manufacturing pursuit," said Bollinger

Bros., by their attorneys, excepted and except, be-

cause the same is not supported by the facts found,

the purposes and objects and general nature of the

business to be transacted and carried on by the cor-

poration, expressed in its Articles of Incorporation,

and is contrary to the law, in that regard.

And also said Referee made the following fur-

ther Conclusion of Law, to wit

:

(C) "For these reasons and because this cor-

poration is otherwise amenable to the Bankruptcy
Act under the facts found above, the corporation,
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Duquesne Brewing Company, respondent, should

be declared bankrupt,"

to which Conclusion of Law, said Bollinger Bros.,

by their attorneys, excepted and except, because, un-

der the facts found in said Eeport by said Referee,

and the law, said corporation, Duquesne Brewing

Company, respondent, should not be declared a

bankrupt; and said Conclusion of Law is contrary

to the facts and the law.

And said Bollinger Bros, pray that their said Ex-

ceptions be allowed, and that said Conclusions of

Law of said Referee, and each of them, may be re-

viewed by the Judge of said court, reversed and set

aside in accordance with the practice in such cases

made and provided, and that the Petition of said

Petitioning Creditors be dismissed.

Respectfully submitted,

BOLLINGER BROS, Objecting Creditors.

By MURPHEY & POPLIN,

Their Attorneys.

[Duly verified.]

[Endorsed]: Filed Sep. 18, 1909, at 10 o'clock

A. M. Lynn Helm, Referee. Filed Sept. 20, 1909,

at 15 min. past 3 o'clock P. M. E. H. Owen, Clerk.
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[Order Overruling Exceptions to Special Master's

Report, Affirming Report, etc.]

At a stated term, to wit, the July Term, A. D. 1909,

of the District Court of the United States of

America, in and for the Southern District of

California, Southern Division, held at the court-

room thereof, in the city of Los Angeles, on

Monday, the 4th day of October, in the year

of our Lord one tliousand nine hundred and

nine: Present: The Honorable OLIN WELL-
BORN, District Judge.

No. 360—Bkcy. S. D.

In re DUQUESNE BREWING COMPANY, in

Involuntary Bankruptc}^

This matter coming on for hearing on exceptions

to the report of the Special Master herein; Shank-

land & Chandler, Esqs., appearing as counsel for peti-

tioning creditors, and Murphey & Poplin, Esqs., ap-

pearing as counsel for objecting creditors Bollingers

Brothers; and said matter having been presented

and argued by H. L. Poplin, Esq., of counsel for

objecting creditors Bollinger Brothers, by J. P.

Chandler Esq., of counsel for petitioning creditors

and by H. L. Poplin, Esq., of counsel for objecting

creditors Bollinger Brothers in reply ; and said mat-

ter having been submitted to the Court for its consid-

eration and decision, it is now by the Court ordered,

that said exceptions to Special Master's report be,

and they hereby are overruled, and that said Report

of Special Master be, and it hereby is affirmed, to

which ruling of the Court an exception is hereby
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noted herein at the request of H. L. Poplin, Esq., of

counsel as aforesaid for Bollinger Brothers, object-

ing creditors, and by permission of the Court.

[Title of Court and Cause.]

Adjudication of Bankruptcy.

At Los Angeles, in said district, on the fifth day

of October, A. D. 1909, before the Honorable OLIN
WELLBORN, Judge of said court in bankruptcy,

the petition of Max Loewenthal, executor of the

estate of Eugene Germain, deceased.

Caroline Germain, executrix of the estate of

Eugene Germain, deceased, Theodore Martin and

the Central National Bank, a corporation, that the

Duquesne Brewing Company be adjudged a bank-

rupt, within the true intent and meaning of the acts

of Congress relating to bankruptcy having been

heard and duly considered, the said Duquesne Brew-

ing Company is hereby declared and adjudged bank-

rupt accordingly.

OLIN WELLBORN,
Judge.

Witness, the Honorable OLIN WELLBORN,
Judge of said court, and the seal thereof, at Los

Angeles, in said district, on the 5th day of October,

A. D. 1909.

[Seal] E. H. OWEN,
Clerk.

[Endorsed] : Eiled Oct. 5, 1909. at 10:30 A. M. E.

H. Owen, Clerk.
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[Petition for and Order Allowing Appeal, etc.]

[Title of Court and Cause.]

PETITION FOR APPEAL OF BOLLINGER
BROS., OBJECTING CREDITORS.

To the Honorable OLIN WELLBORN, Judge of said
Court

:

S. W. Bollinger and E. E. Bollinger, partners as
Bollinger Bros., objecting creditors herein, conceiv-
ing themselves aggrieved by the order, judgment and
decree made, rendered and entered in the above-enti-

tled matter on the 4th day of October, 1909, wherein
it was ordered and adjudged that the said Duquesne
Brewing Company is a bankrupt, said judgment in
words and figures as follows

:

"Ifi the District Court of the United States for the

Southern District of California, Southern Divi-

sion.

In the Matter of DUQUESNE BREWING COM-
PANY,

Bankrupt.

IN BANKRUPTCY.
At Los Angeles, in said district, on the fourth day

of October, A. D. 1909, before the Honorable OLIN
WELLBORN, Judge of said court in bankruptcy, the

petition of Max Loewentlial, executor of the estate of

Eugene Germain, deceased, Caroline Germain, execu-

trix of the estate of Eugene Germain, deceased, The-

odore Martin and the Central National Bank, a cor-

poration, that the Duquesne Brewing Comxpany be
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adjudged a bankrupt, within the true intent and

meaning of the acts of Congress relating to bank-

ruptcy having been heard and duly considered, the

said Duquesne Brewing Company is hereby declared

and adjudged bankrupt accordingly.

OLIN WELLBOEN.

Witness, the Honorable OLIN WELLBOEN,

Judge of said court, and the seal thereof, at Los An-

geles, in said district, on the 5 day of October, A. D.

1909.

[Seal] E. H. OWEN,
-

Clerk."

And said Bollinger Bros, do hereby appeal from

said order, judgment and decree to the United States

Circuit Court of Appeals for the Ninth Circuit, for

the reasons specified in the Assignment of Errors

filed herein, and pray that this appeal may be al-

lowed, and that a transcript of the records, papers

and proceedings pertaining to the jurisdiction of this

Honorable Court, upon which said order, judgment

and decree was made, duly authenticated, may be

certified to the Circuit Court of Appeals of the

United States for the Ninth Circuit; and that, on

appeal, said judgment and decree be reversed, and

said District Court be directed to overrule and set

aside said report of the Referee and Special Master,

and dismiss the petition of the petitioning creditors.

MUEPHEY & POPLIN,

Attorneys for Bollinger Bros., Objecting Creditors.
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Appeal allowed and returnable within 30 days,
and to act as a supersedeas upon the execution of a
supersedeas bond of $250.00, to be approved by me.

OLIN WELLBORN,
Juda^e.

[Endorsed]: Filed Oct. 8, 1909, at 10:40 A. M.
E. H. Owen, Clerk.

[Assignment of Errors.]

[Title of Court and Cause.]

ASSIGNMENT OF EREORS FOR APPEAL.
Come now S. W. Bollinger and F. F. Bollinger,

partners as Bollinger Bros., of the City of Pitts-

burgh, County of Allegheny, State of Pennsylvania,

objecting creditors, by Murphey & Poplin, their at-

torneys, and file their Assignment of Errors upon
which they w^ill rely in the prosecution of their ap-

peal from the order, judgment and decree made and
rendered by this Honorable Court on the 4th day of

October, 1909, in the above-entitled cause or matter.

I.

That the District Court of the United States in

and for the Southern District of California, South-

ern Division, erred in holding that this court had
jurisdiction to adjudicate said Duquesne Brewing
Company, a corporation, a bankrupt, because the

facts found by the Referee in said report show that

the Duquesne Brewing Company, corporation, w^as

not at the time of the incurring of the debts of the

petitioning creditors, and never had been, engaged
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priucipally in manufacturing pursuits, or in manu-

facturing at all.

II.

That said District Court of the United States,

Southern District of California, Southern Division,

erred in confirming the report of the Referee and

Special Master, the Conclusion of Law, "That I find

that said Duquesne Brewing Company was, at the

time of the incurring of the debts due the petitioning

creditors, as aforesaid, a corporation engaged prin-

cipally in manufacturing pursuits"; because the

facts found and set out in the report of the Referee

show that said Duquesne Brewing Company, a cor-

poration, was not engaged principally in manufac-

turing, trading, printing, publishing, mining or mer-

cantile pursuits at the time of the filing of the peti-

tion, and that said corporation never had been so en-

gaged in any of such businesses or pursuits at any

time prior thereto, or at all.

III.

That said District Court of the United States,

Southern District of California, Southern Division,

erred in confirming the Report of the Referee and

Special Master, the Conclusion of Law, "For these

reasons, and because this corporation is otherwise

amenable to the Bankruptcy Act under the facts

found above, the corporation, Duquesne Brewing

Company, respondent, should be declared bank-

rupt"; because the facts found and set out in the

Report of the Referee show that said Duquesne

Brewing Company, a corporation, was not engaged

principally in manufacturing, trading, printing, pub-
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lishiiig, mining- or mercantile pursuits at the time of

the filing of the petition, and that said corporation
never had been so engaged in any of such businesses
or pursuits at any time prior thereto, or at all.

ly.

Tliat said District Court of the United States,

Southern District of California, Southern Division,
erred in confirming the Report and Conclusion of
Law of the Referee, that, ''It is not necessary that it

(Duquesne Brewing Company) should be such (en-

gaged in trading or mercantile pursuits) in order to

be engaged in a manufacturing pursuit"; j^ecause

the facts found by the Referee and the Articles of

Incorporation, set out by his said Report, show that
in this case. 'Hhe purposes and objects of, and the
general nature of the business to be transacted and
carried on, for which this corporation was created

and organized, and the general nature thereof is to

manufacture, buy, sell and deal in beer, ale and malt
liquors of every kind and nature, and kindred pro-
ducts," which was one business, in no part of which
had the said corporation been principally engaged
at all at any time prior to the filing of the petition

in bankru23tcy.

V.

That said District Court of the United States,

Southern District of California, Southern Division,

erred in declaring the said Duquesne Brewing Com-
pany, a corporation, bankrupt; because the facts

found by the Referee and Special Master, returned

to the Court, show that said corporation was not

principally engaged in manufacturing, trading,
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printing, publisiiing, mining or mercantile pursuits

attlie time of the filing of'tlie petition in bankruptcy,

and never had been so engaged in any of said busi-

nesses or pursuits prior to the filing of said petition

in bankruptcy.

MTJRPHEY & POPLIN,

Attorneys for Bollinger Bros., Objecting Creditors.

[Endorsed] : Filed Oct. 8, 1909, at 10 :40 A. M. E.

H. Owen, Clerk.

[Eecital Relative to Bond and Citation on Appeal.]

Bond on Appeal duly executed and approved and

Citation on Appeal duly issued and served.

[Endorsed]: No. 1786. United States Circuit

Couit of Appeals for the Ninth Circuit. S. W. Bol-

linger and F. F. Bollinger, Partners as Bollinger

Bros., of the City of Pittsburgh, County of Alle-

gheny, State of Pennsylvania, Objecting Creditors,

Appellants, vs. The Central :-Tational Bank, a Cor-

poration, Max Loewenthal, Executor, and Caroline

Germain, Executrix of the Estate of Eugene Ger-

main, Deceased, and Theodore Martin, Petitioning

Creditors, Appellees. In the l^iatter of Duquesne

Brewing Company, a Corporation, Bankrupt. Tran-

script of Record. Upon Appeal from the United

States District Court for the Southern District of

California, Southern Division.

Filed October 20th, 1909.

F. D. MONCKTON,
Clerk.
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United States

Circuit Court of Bppeals

FOR THE NINTH CIRCUIT

In the Matter of

DUQUESNE BREWING COMPANY,
corporation,

Bankrupt.

BRICr or APPCLLANTS.

STATEMENT OF THE CASE.

The petition for bankruptcy alleges the incorporation

of the alleged bankrupt ; its indebtedness of over sixteen

thousand dollars ($16,000.00) to petitioning creditors;

its insolvency and willingness to be adjudged bankrupt;

and that the corporation is now, and at all times men-

tioned in the petition and for the greater part of six

months preceding the filing of the petition, has been en-

gaged in manufacturing, trading and mercantile pur-

suits [pp. 6-12, Record].

The corporation made no answer to the petition. Bol-
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linger Bros., objecting creditors, by a plea, denied that

the corporation was engaged in manufacturing, trading

or mercantile pursuits, or that it ever had been so en-

gaged, and alleged that it had never been engaged in

manufacturing, trading or mercantile pursuits [pp. 13-

15, Record]. The matter was referred to a special mas-

ter to hear the evidence and report the facts and con-

clusions of law. The special master heard the evidence

and reported his findings of fact and conclusions of law

[pp. 17-25, Record]. Bollinger Bros., objecting cred-

itors, filed exceptions to the report and conclusions of

law, and a petition to review the same on the ground

that the conclusions of law^ were not supported by, but

were contrary to the facts found by the special master

[pp. 26-28, Record]. The exceptions and report were

heard and the court overruled the exceptions and con-

firmed the report, and an exception to the ruling thereon

was allowed to objecting creditors by the court [pp. 29-

30, Record] ; and thereupon the court adjudged said cor-

poration bankrupt [p. 30, Record]. An appeal was

taken from the adjudication to this court upon the errors

assigned, to-wit:

I.

That the court erred in holding that it had jurisdic-

tion to adjudicate the corporation a bankrupt; because

the facts found by the referee in his report show that the

corporation was not at the time of the incurring of the

debts of the petitioning creditors, and never had been,

engaged principally in manufacturing pursuits, or in

manufacturing at all.
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II.

That the court erred in confirming the report of the

referee and special master, the conclusion of law, ''that

I find that said Duquesne Brewing Company was, at the

time of the incurring of the debts due the petitioning

creditors aforesaid, a corporation engaged principally

in manufacturing pursuits"; because the facts found and
set out in the report of the referee show that the corpo-

ration was not engaged principally in manufacturing,

trading, printing, publishing, mining or mercantile pur-

suits at the time of the filing of the petition, and that said

corporation never had been so engaged in any of such

businesses or pursuits at any time prior thereto, or at all.

III.

And for the same reasons as in specification II above,

the court erred in confirming the report of the referee,

the conclusion of law, "for these reasons and because this

corporation is amenable to the Bankruptcy Act under
the facts found above, the Duquesne Brewing Company,
respondent, should be declared bankrupt."

IV.

That the court erred in confirming the report and con-

clusion of law of the referee that "it is not necessary

that it (Duquesne Brewing Company) should be such

(engaged in trading or mercantile pursuits) in order to

be engaged in a manufacturing pursuit"; because the

facts found by the referee and the articles of incorpora-

tion set out in his said report show that in this case "the

purposes and objects of and the general nature of the

business to be transacted and carried on for which this
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corporation was created and organized, and the general

nature thereof, is to manufacture, buy, sell and deal in

beer, ale and malt liquors of every kind and nature and

kindred products," which was one business, in no part of

which had the said corporation been principally engaged

at all at any time prior to the filing of the petition in

bankruptcy.

V.

That the court erred in declaring and adjudging the

corporation bankrupt; because the facts found by the

referee and special master show that the corporation

was not principally engaged in manufacturing, trading,

printing, publishing, mining or mercantile pursuits at

the time of the filing of the petition in bankruptcy, and

never had been so engaged in any of said businesses or

pursuits prior to the filing of the petition in bankruptcy.

In considering the errors alleged, all of which go to

the jurisdiction of the trial court, and which may be

properly considered together, as the facts found bear

upon and apply to each and all of them, the court erred

in deciding it had jurisdiction, we argue, for the reasons :

1. The referee finds that the corporation never had

been engaged in trading or mercantile pursuits at all

[pp. 23-24, Record].

2. That the only business that the corporation did

was to endeavor to complete the plant for the purpose of

conducting it as a brewery [p. 23, Record].

a. It bought a site upon which to build a brewery at

an expense of about $20,000.00 [p. 22, Record].

b. It entered into a contract with Bollinger Bros, to

build the brewery on such site and to equip the same
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with machinery for the contract price of $196,000.00,

upon which had been paid about $30,000.00 [p. 24,

Record].

c. The buildings for the brewery are only partially

constructed, walls of the main building two stories high

(to be five stories high), no machinery installed or pur-

chased, and the whole matter of the construction of the

plant in the possession of said Bollinger Bros., inde-

pendent contractors, under their contract, and never was

turned over to the possession of the corporation [pp.

23-24, Record].

d. The corporation hired a superintendent (Martel)

to see that the plant and machinery were made in ac-

cordance wnth the contract, and the corporation dis-

pensed with his services in July, 1908 [p. 22, Record].

e. The corporation did not manufacture any beer,

or anything else, nor buy or sell any beer ; did not pur-

chase any raw materials from which the same could be

manufactured ; did nothing but to purchase site and con-

tract for the construction of the plant to manufacture

beer, and failed to pay for work and materials furnished

thereon; an attachment followed [p. 24, Record].

f. The petition alleges that the corporation is and

"was engaged in manufacturing, trading and mercan-

tile pursuits" [p. 7, Record] ;
(not "principally engaged,"

which is the language of the Bankruptcy Act), and the

special master, evidently seeing the insufficiency of the

petition in not alleging that the corporation was "prin-

cipally" engaged in manufacturing, trading or mercan-

tile pursuits, and finding no trading or mercantile pur-

suits had been engaged in by the corporation, supplied
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in his report, as a conclusion of law, that the corporation

was "principally engaged in manufacturing pursuits,"

which was not only not supported by the facts found, but

jurisdictional matter, material to be stated in the peti-

tion, which he, of his own motion, was not authorized to

insert in his report; nor was the court, on confirming

the report, authorized, by adopting it, to so supply juris-

dictional matter required to be stated in the petition and

proved. If it was necessary to be found, as a conclusion

of law, that it had been "principally" engaged, in order

to give the court jurisdiction, then it was necessary to be

alleged as a fact in the petition for bankruptcy that the

corporation was engaged "principally" in manufac-

turing; not simply that it was "engaged in," but "prin-

cipally" so engaged. Otherwise, "principally" is given

no force or meaning in the Bankruptcy Act. In the

case of Chicago & Joplin Lead and Zinc Company, 104

Fed. 67, the court says:

"To sustain proceedings in involuntary bankruptcy

against a corporation under the Bankruptcy Act of July

I, 1898, chapter 541, section 4b, it must be both alleged

and proved not only that the corporation is authorized

by its charter to carry on one of the kinds of business

enumerated in the act, but that it is, in fact, engaged
principally in such business."

And in New York etc. Ice Lines, 147 Fed. 215, it was

held that this section of the Bankruptcy Act should be

strictly construed.

Then the special master finds, as a conclusion of law,

that the corporation was not and never had been engaged

in trading or mercantile pursuits, principally or at all;

but from the same acts and facts found by him to have
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been done and performed by the corporation in and about

the same business of the corporation, as shown by its

articles of incorporation, and found by the referee to be

the one business, to manufacture and sell, and to buy
and dispose of beer and malt liquors of every kind, he

concludes, as a question of law, that he can separate the

business and find that it was principally engaged in man-
ufacturing pursuits, annexing ''pursuits" to "manufac-

turing" in the same manner that he prefixes "principally"

to supply the lack of allegation in the petition, as above

stated. "Pursuits" is not authorized to be attached to

"manufacturing" only as "manufacturing, trading and

mercantile pursuits" are conjunctively joined as one

business, as alleged in the petition of bankruptcy and the

facts found show it to have been so used, and in har-

mony with the language of the Bankruptcy Act. The
corporation was likewise engaged with reference to man-

ufacturing, trading and mercantile pursuits, if at all,

and the referee could, with equal force, have found that

the corporation was principally engaged in trading or

mercantile pursuits ; because there is not a fact showing

that the corporation ever had manufactured any beer,

bought any raw material that enters into its manufac-

ture, had any means, machinery or place with which or

where it could manufacture beer ; it had not done a single

act in the process of manufacturing, as understood by

the accepted meaning of that word.

If the revenue department should attempt to collect

the special tax for engaging in the manufacture of beer

by the corporation, under the facts found, is there a sane

man on the bench or off it who would hold that the cor-
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poration would be liable for the tax? If "manufacture"

means what the courts and lexicographers say it means

•

—
"to fashion or make by hand, machinery or art, raw

materials into an article or form for use," and "engage"

means "to be busy or occupied in, to take part in a trade

or in manufacturing" (not an intention at some time

in the future, when the means or machinery may be ac-

quired, to become busy or occupied in), then we say that

there was not any fact or foundation for the conclusion

of the referee that the corporation was "principally en-

gaged in manufacturing pursuits" [pp. 26-27, Record]

;

and the court, therefore, had no jurisdiction to adjudi-

cate the corporation bankrupt.

The referee, and the court below, by confirming the

report and conclusions of law of the referee, say that it

is too narrow a view to take of the Bankruptcy Act to

hold that "to be engaged in manufacturing" means that

the corporation must have become engaged in the process

or any step of the process of manufacturing, or that it

have the means or materials or any of them to engage

in manufacturing"; that all that is necessary is that it

be authorized by its articles of incorporation to manufac-

ture, and that it is endeavoring to have its plant con-

structed for that purpose, with the intention to engage

in manufacturing at some future time when the plant is

completed, in order to make it a "corporation principally

engaged in manufacturing pursuits."

The referee relied on the White Mountain case, 127

Fed. Rep. 643, in support of his conclusion, and that part

of Judge Aldrich's opinion wherein he says "We are not

limited to this narrow view, etc.," which was not neces-
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sary to the decision of that case, and the decision not

based thereon, for the facts there found were that manu-
facturing, in its earhest stages, had commenced, to-wit

:

cutting several thousand cords of timber into pulp

lengths and shipping the same down the river to the

mills where they were to be ground into pulp, and upon
the set of facts therein found, the court held the corpo-

ration within the Bankrupt Act, ''engaged principally

in manufacturing," and this case has been cited with ap-

proval in subsequent cases ; but neither it nor any of the

cases citing it with approval is a parallel to the case at

bar, which has not done a single act in the process of

manufacturing, nor has any means therefor nor any

machinery or buildings therefor. In the White Moun-
tain case more than twelve thousand acres of timber

land, raw material, had been purchased; about eight

thousand cords of the timber had been cut and conveyed

to the mills, which had been equipped with machinery at

an expense of about a half million dollars, for the pur-

pose of grinding the pulp logs into pulp, and this was the

sole business of that corporation. It was all the facts of

that case that the learned judge was considering, the

purpose of the incorporation, the great expenditure in

equipment of the mills, the purchase of the twelve thou-

sand acres of timber land, raw material, and the cutting

and transporting of the pulp logs, which latter fact put

it beyond question, considered with the other facts, that

it was engaged in manufacturing business. And when

that case is cited in subsequent cases, it goes no further

as an authority than the facts in that case warrant.
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The court in that case said:

"The wJiole undertaking liiust be looked at together,

taking into consideration all the facts stated by the mas-
ter, and not dismembering them zvith the view of main-

taining that this or tJiat particular transaction did not

severally answer the language of the statute. Looking
at them altogether, it is diificult to see hozv it can be said

that the actual cutting down of the fonr-foot lengths of

timber suitable for use in the manufacture of pulp, with

a design to so use them, was not, in every possible view

of tJie expressions iuzwlved, manufacturing, although in

its earliest stages." (Italics ours.)

We invite the attention of the court to the case of

Toledo Portland Cement Co., 156 Fed. 83.

The syllabus of the case, which is fully sustained by

the facts and opinion, reads

:

''i. In the phrase 'engaged in manufacturing,' as

used in the Bankruptcy Act of July i, 1898, section 4b,

the word 'engaged' means occupied, employed, busy ; and

the word 'manufacturing' means making an article,

either by hand or machinery, into new form, capable of

being used in ordinary life, or the fashioning of raw ma-
terials into a changed form for use; and a corporation

which, although authorized to manufacture an article of

commerce, has not the means for such manufacture, and

has taken no step in the process of manufacturing, is not

engaged in any proper sense in the manufacture of such

article, and is not subject to adjudication as an involun-

tary bankrupt under said section.

"2. A corporation incorporated for the sale of pipe

and making and selling cement, which has not completed

its buildings nor its railroad from the marl beds from

which it was to obtain its materials, nor, in fact, acquired

all the right of way therefor, and which has taken no

steps in the process of manufacturing, is not subject to

involuntary proceedings in bankruptcy under the Bank-

ruptcv Act of July i, 1898, chapter 541, section 4b, 30th

Stat. U. S. 547 (compiled 1901, p. 3223), as a corpora-

tion engaged in manufacturing."
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Swan, district judge, in the opinion, said:

"The referee held that respondent was engaged in
manufacturing under the authority of White Mountain
Paper Company, 127 Fed. 180 and 643."

And the court, after reviewing the cases cited therein,

says

:

"By a parity of reasoning it would seem that until a
corporation of the classes described has become a factor
in the activities of the commercial world for the pur-
poses of its organization, it is not engaged in manufac-
turing, trading or other pursuits. For these reasons I
am constrained to overrule the finding of fact and of
law which sustains the jurisdiction of the court of bank-
ruptcy over the respondent in this case."

^ The above case is parallel with the case at bar on the

facts (except that that case was to manufacture and sell

cement, and this case was to manufacture and sell beer).

In U. S. Hotel v. Niles, 134 Fed. 225 {6y C. C. A.

153), the court says:

"It must be 'principally engaged,' etc.," and then,
"Can a corporation having the authority and not the
means to manufacture an article of commerce, which has
taken no steps in the process of manufacturing, be prop-
erly said to be 'engaged in manufacturing' that article ?

A corporation in that stage of its existence cannot truth-
fully be said to have a manufacturing business pursuit
or employment. The erection of buildings necessary to
the exercise of its authorized power is neither manufac-
turing, trading, printing, publishing, mining or mercan-
tile pursuits. In the more modern idea of the word, it

is making an article either by hand or machinery into a
new form capable of being used and designed to be used
in ordinary life. Every word or clause of a statute is

presumed to have a meaning of its own independent of
other clauses."
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In Murphy v. Utter, i86 U. S. in :

"If the contention of petitioners can be maintained

under the first clause of section 4, one who has leased a

farm with the ultimate purpose of farming, but who has

not engaged personally or by employment in that voca-

tion, is a person 'engaged' in farming or tillage of the

soil. The contrary is held In Re Matson, 123 Fed. 743."

In Hall & Kaul Co. v. Friday ct al, 158 Fed. 593 (C.

C. A. 3 Cir. Pa. Dec. 27-1907) :

"A corporation building bridges, concrete arches, etc.,

in situ, which, when completed, become part of the real

estate, is not engaged principally in manufacturing."

Gray, circuit judge, says

:

''The words manufacture and manufacturing seem to

us to have a well ascertained and defined meaning. There

is no confusion in the general concept conveyed by these

words as referring to the making of raw material, or any

substance, by hand, art or machinery, with more or less

skill, into commodities for use. No special technical or

legislative use of them, different from their general or

popular use, has been suggested."

Now, applying the above to the matter under consid-

eration, we argue that the nature of the article, "beer,"

authorized to be manufactured, is personal property ; and

that the purchase of land for a site and the construction

of the buildings thereon is real estate, and the corpora-

tion, in the very nature of things, could not be reason-

ably held to be "principally engaged" in manufacturing

beer, when causing such buildings to be constructed with

the intent to engage in manufacturing beer at some

future time; and it would not be held, we think, that in

causing the brewery buildings, in the case at bar, to be
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erected, which were to l)e five stories high, of brick, ce-

ment, iron and other materials, which became part of the

reahy, the corporation was "principally" engaged in

manufacturing- real estate or beer.

In Zugalla v. International Mercantile Agency, 142

Fed. 927:

"The term mercantile pursuits, making corporations
engaged principally in such pursuits subject to the act,
is to be given its common and generally understood
meaning, and includes only corporations engaged in the
buying and selling of commodities."

In Re Tontine Surety Co., 116 Fed. 401

;

In Re New York etc. Co., 98 Fed. 711.

"A corporation is not subject to proceedings in bank-
ruptcy as one engaged principally in trading or mercan-
tile pursuits because authorized to engage in such pur-
suits by its charter, when it has never in fact been so
engaged."

"To be a trader or to engage in mercantile pursuits
within the meaning of the Bankruptcy Act, a corpora-
tion must both buy and sell; and a company authorized
by its charter to deal in diamonds, and which entered
into contracts by w^hich it agreed to deliver a diamond
to the holder at his option on his payment of certain sums
in installments, but which never qualified itself to per-

form, and never purchased or delivered the diamond, is

not engaged in mercantile pursuits or trading so as to be

subject to proceedings in involuntary bankruptcy."

In Re Tontine Surety Co., 116 Fed. 401.

"A corporation organized for the purpose of mining
and reducing gold, silver and other ores and selling the

same, and whose property consists of twenty-six mining
claims, with the necessary machinery and appurtenances,

about twelve hundred acres of agricultural lands and
three or four hundred acres of placer mining property,
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nearly all of which it has leased for eight years past, and
has done nothing save receive the royalties to which it

is entitled under the lease, is not within the Bankruptcy
Act providing that 'any corporation engaged principally

in manufacturing' may be adjudged an involuntary

bankrupt."

In Re Rollins Gold & Silver Mining Co., 102 Fed.

982 (U. S. D. C. N. Y.)

We think the principles announced in each of the above

cases are equally applicable to corporations organized

for "manufacturing pursuits."

It would seem beyond all question, if the common and

generally understood meaning be given to the words,

"principally," "engaged," and "manufacturing," as used

in the Bankruptcy Act, that the Duquesne Brewing Com-

pany is not, under the facts found, subject to involuntary

bankruptcy. These words are plain, well understood,

unambiguous, intelligible, and need no interpretation. It

is presumed that had congress intended to include cor-

porations intending to engage in manufacturing, etc., it

would have said so by inserting in the act, after the word

"engaged," the words, "or intending to engage," in man-

ufacturing, etc., and not left it to judicial legislation to

write them into the act by stretching or distorting the

meaning of "engage," by construction, into "intending

to engage," in manufacturing, trading, etc.

The intent of a corporation is the purpose expressed

and authorized in its charter, in the case at bar, the man-

ufacturing and selling of beer.
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In Columbia Iron Works and National Lead Co., 127

Fed. 99, the court says

:

"No doubt that the question is to be determined upon
consideration of what the corporation actually does
rather than what it is authorized by its charter to do."

In Kingston Realty Co., 160 Fed. 445 (C. C. A. Feb.

17, 1908), the court says:

"The susceptibility of a corporation to bankruptcy de-
pends upon the business it actually transacts and not on
the business it is empowered by its charter to do."

It is found by the master that the purpose of the Du-

quesne Brewing- Company was to manufacture and sell

beer [pp. 19-21, Record], and no beer had been manu-

factured or sold [p. 24, Record], and all that had been

done 'Svas to endeavor to complete the plant for con-

ducting it as a brewery" [p. 21^, Record] ; and from all

the facts pointed out, reasons stated, and authorities

cited above, we claim that the District Court erred in

adjudicating the Duquesne Brewing Company bank-

rupt, and erred in confirming the report of the special

master and overruling the exceptions thereto, and in

holding that said court had jurisdiction to adjudge said

corporation bankrupt.

Respectfully submitted.

MuRPHEY & Poplin,

Attorneys for Bollinger Bros., Appellants.
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petitioning creditors, as aforesaid, a corporation, en-

gaged principally in manufacturing pursuits."

There is no conflict in the evidence in this case, and

no dispute about the facts. The main contention of ap-

pellant is that the conclusion above stated is incorrect,

because it is not sustained by the facts.

The appellees contend that to draw any other con-

clusions from the evidence would be to take a very nar-

row aspect of this question.

The quality of a corporation, as to whether it is amen-

able to the bankruptcy act, is not established by the one

particular act of business it may have at a stated period

of time transacted, but by the principal business in which

it is in pursuit of. It is not a single dismembered element

of the business which it is pursuing, segregated from all

others, that should determine its character. Such a

project as this should be treated as a unit. It must of

necessity be progressive and capable of development cor-

responding to the changes from its inception to its com-

pletion. It may be it was at the times in question en-

gaged only in the erection of the brewery; but it is not

therefore a construction or building company. The

bricks in the walls, the supports for the machinery, the

reinforced concrete runways for the beer were as es-

sential in the manufacture of beer as malt or hops. The

erection of the building and the acquiring of the neces-

sary machinery were but the first steps towards the ulti-

mate completion of the manufactured salable beer. The

one element in the facts shown by this case at bar that

is urged against the position that this is a corporation

engaged principally in the manufacturing pursuit is that
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this corporation at the time of the incurring of the in-

debtedness to these petitioning creditors was not a cor-

poration with its business fully under way. That it had

not actually reached the stage of changing raw material

into a useful or manufactured article ought not of itself

to be decisive of this question.

The act of congress was not intended to be construed

in such a strict and narrow way that the words "engaged

in manufacturing pursuits" should be limited to those

corporations engaged in a business wherein its ma-

chinery was in actual operation, but should also be ex-

tended to those corporations which are pursuing through

Iheir formative stages the business of the kind described

by the statute, though not having actually engaged in

turning machinery which produced the contemplated

manufactured product. Even in those formative stages

an "ever increasing purpose runs."

This view is sustained by the decision of Judge Aldrich

in re White Mountain Paper Company, 127 Fed. 180,

where he says

:

"My impression would be that the language 'engaged

principally in manufacturing pursuits' was used for the

purpose of describing the kind of a corporation which

:r.ay be put into bankruptcy, and that it was not intended

that the operation of the bankruptcy law upon a corpo-

ration of a kind within the meaning of the statute should

depend upon the question whether it was actually en-

gaged in manufacturing at the particular time when the

petition is filed. It seems to be well enough established

that a suspended concern which has been engaged in

manufacturing, or trading, or mercantile pursuits, is
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subject to the bankruptcy law, and this view is not sus-

tained because the concerns were actually engaged in

such pursuits, but because the concerns were principally

engaged in a pursuit of a kind within the statute. In

other words, the authorities relate to the character of the

pursuit, rather than to the question whether the statutory

pursuit had been developed to a stage necessary to make

the law operative."

This case was affirmed by Circuit Court of Appeals,

First Circuit, in White Mountain Paper Company v.

Morse & Company, 127 Fed. 643. In delivering the

opinion of the court in this case Putnam, circuit judge,

referred to the fact that in the matter of the White

Mountain Paper Company it appeared that the corpora-

tion was in fact organized for the purpose of the manu-

facture and sale of paper made from wood pulp ; that in

pursuance of these purposes the corporation had acquired

something like 400,000 acres of timber land from which

mills were to be supplied with wood to be manufactured

into pulp and paper and it had cut from its lands consid-

erable quantities of timber into four-foot lengths, known

as 'pulp wood lengths,' and had floated the same in the

Saco river towards its mills, some of which were nearly

completed; that it had provided itself with the material

and equipment and had commenced the construction of

pipe lines for the purpose of bringing water from Ber-

wick, Maine, a distance of some ten miles ; that the trench

had been excavated and the pipe distributed for the dis

tance of three miles, and that various expenditures had

been made in the prosecution of the general plan of pros

ecuting a manufacturing business at its principal place
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of business, but it was conceded that no wood had been

ground into pulp or manufactured into paper, nor had

any mill been completed or equipped to such an extent

that pulp or paper could be manufactured therein.

It is urged by counsel for Bollinger Brothers that the

Circuit Court of Appeals, in affirming the opinion of

Aldrich, district judge, in re White Mountain Paper

Company, supra, places its decision upon the narrow

ground that in the opinion of the court manufacturing

under the evidence had in fact begun, although onlv in its

earlier stages, but it was said by Judge Archibald in

Tiffany v. La Plume Condensed Milk Company, 15 Am.

B. R. 413, 141 Fed. 444, that this view of the Circuit

Court of Appeals did not detract in any way from the

view expressed by Judge Aldrich in the court below.

In the case of White Mountain Paper Company v.

Morse, supra, the court said:

"If the corporation was engaged in manufacturing,

it must be said to have been engaged principally in it,

because it was engaged in nothing else. The whole un-

dertaking must be looked at together, taking into consid-

eration all the facts stated by the master, and not dis-

membering them with the view of maintaining that this

or that particular transaction did not severally answer

the language of the statute. Looking at them all to-

gether, it is difficult to see how it can be said that the

actual getting out of the four-foot lengths of timber

suitable for use in the manufacture of pulp, with a de-

sign of so using them, was not, in every possible view of

the expressions involved, manufacturing, although in its

earlier stages."
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The court itself, however, protests against this narrow

view, and says:

"But even this is a narrow aspect, to which we are not

limited. The corporation is a business corporation. It

undertook to acquire lands and construct mills for a cer-

tain purpose, and that purpose must be presumed to be

one within the four corners of its organization. It had

undertaken a business, and, in view of its charter and of

what facts we have stated, that business could be no otber

than the business of manufacturing. It was not organ

ized for the purpose of constructing mills, so that it can-

not be said that its business was that of constructing

mills. It was permitted to construct mills only as inci-

dental to its authorized powers, which, so far as this case

is concerned, were those of manufacturing. The ques-

tion being purely a question of fact, and the case ad-

dressing itself on that question so strongly to the ordi-

nary mind, it is hardly worth while to pursue it further,

so that we are bound to hold that, on any fair construc-

tion of the statute, and in every application of the facts

as applied thereto, the corporation was not only prin-

cipally, but wholly, engaged in manufacturing, although

in the early stages of it. To do otherwise would l)c

equivalent to holding that one who had taken his whole

capital, and employed it loading ships in foreign ports

with cargoes destined for his home, had engaged proper

stores for warehousing and selling the goods when they

arrived, had employed clerks and provided all the inci-

dentals of the business, had abandoned all other enter-

prises in favor of his purpose to continue indefinitelv in

the purchasing of goods abroad, bringing them home,
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and there disposing of them, was not principally engaged

in importing while the merchandise was afloat, because,

according to the construction of the customs statutes,

articles purchased abroad are not imports until they have

arrived within the domestic harbors for which they are

intended."

This authoritv h^s been cited with approval in Tifl^any

V. La Plume Condensed Milk Company, supra: in Rob-

ertson v. Union Potteries Company, 22 Am. B. R. 121,

and bv Judsre Rnv in Trov Steam Launderino- Company,

132 Fed. 266, and as an opinion of the Circuit Court of

Appeals in the absence of anv decision of the Circuit

Court of Appeals of this district or of anv higher court

seems to be binding and decisive in this case.

"This case la'^t quoted from has met with disapproval

in re Toledo Portland Cement Companv, 156 Ked. 83,

where District Judge Swan takes the view that a corpo-

ration incorporated for the sole purpose of manufac-

turing and selling cement which has not completed its

buildings nor its railroad from them to the marl beds

from which it was to obtain its material, nor in fact ac-

quired all the right of way therefor, and which had taken

no steps in the process of manufacture, is not subject to

involuntary bankruptcy proceedin8;s, as not being ac-

tually engaged in manufacturing-, and he calls attention

to the fact that in the case of White Mountain Paper

Company, supra, the court found that the cutting out of

the recjuired lengths of lumber for use in the manufacture

of pulp, with a design to manufacture them, was manu-

facturing, though in its earlier stages, and he urges tha.t

this was a controlling factor in that case. In view of the
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protest that was made by the Circuit Court of Appeals

in their opinion that this is a narrow view of the subject,

it would seem that that decision was not controlled by

the matters above referred to.

The opinion in re Toledo Portland Cement Company

seems to be predicated upon the undisputed fact that the

respondent never made or sold a pound of cement, and

it is argued that because the power to manufacture im-

plied of necessity the power to sell, that therefore the

company, though not engaged in a mercantile or trading

pursuit, was not engaged in a manufacturing pursuit, a

conclusion that does not necessarily follow. Nor does it

seem that the word "engaged," as used in the act of

congress in speaking of corporations principally engaged

in manufacturing, mercantile or trading pursuits, must

necessarily be given any technical meaning, as for in-

stance the incorporating of the compan3^ as suggested

by that opinion, in order that the respondent here, en-

gaged as it was, should not be considered as engaged in

a manufacturing pursuit. Engagement in a pursuit

must necessarily mean continuity of action, and this, as

we have shown, being progressive, may be from the in-

ception and in the formative stages of the corporation's

enterprise, as well as in the final and ultimate accom-

plishment of the purpose for which it was organized.

While the provisions of the bankruptcy act enumer-

ating the classes of corporations subject to the act is to

be strictly construed so that no other class of carpora-

tions will be included in the statute than those which are

given specific enumeration {in re New York and New

Jersey Ice Lines, 147 Fed. 214), nevertheless the words
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used as describing a class are intended as generic terms

to include all corporations belonging to that particular

class, and in this respect, the statute is not to be construed

in a literal or narrow way, but is to be held as addressing

itself to the general purposes for which it was enacted

(White Mountain Paper Company v. Morse & Company,

supra), and as this is a case of a commercial business

character, therefore clearly the expressions of the stat-

ute under consideration are to be looked at from that

point of view and such liberal interpretation should be

given to the statute as would include within the specific

enumeration of corporations all corporations which are

covered and designed to be covered by the general and

generic terms used in the act itself. The question is not

how extensive the operations of the company's powers

are, but, was the pursuit in which it was in fact prin-

cipally engaged part of and necessary for the general

design of manufacturing?

It has long been held that the liability of a person,

w^hether natural or artificial, to bankruptcy, is to be

judged by the character of the pursuit in which such-

person was engaged at the time the debts due the peti-

tioning creditors were incurred, even though he has

since changed from a non-exem.pt to an exempt pursuit.

As to such debts an individual does not lose his previous

character by ceasing to carry on the business in which

they were contracted and turning to another in which he

is not liable to bankruptcy; and neither does a corpora-

tion, by stopping business altogether and going into

liquidation voluntarily or involuntarily. Tififany v. La

Plume Condensed Milk Company, supra. Thus, in
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England, in Ex Parte Banford, 15 Vesey 449, Lord El-

don declared that a commission in bankruptcy could be

sustained beyond doubt by an act of bankruptcy com-

mitted after retiring from trade, the debts contracted

during trade remaining unpaid. And in Bx Parte Grif-

fith, 3 DeG., M. & G. 174, it was said by Knight Bruce,

L. J., "A trader who, after having become indebted,

leaves off trade, is not to be heard to say to his creditor

that the trading has been left off, if a question arises

whether the debtor can or cannot be, as a trader, made

bankrupt."

From the foregoing, the conclusion must be reached

that the character of a corporation, as to whether it is

amenable to the bankruptcy act, is to be determined by

the business in which it is engaged at the time of the

incurring of the debts to the petitioning creditors, and

that that business is to be determined upon a con-

sideration of all that the corporation was doing

for the purpose of carrying out the purposes

and intent of its organizers so as to accomplish

the purposes for which the corporation was organ-

ized, each particular element of the work in which it

was engaged from time to time being considered as part

of the unit or whole to which it is desired to attain as the

ultimate object of the corporation.

We call the attention of the court to the following

cases, which treat of the matters involved in this case:

Burdick v. Dillon, 144 Fed. Rep. ^7^7'^

In Re Marine Construction & Dry Dock Co., 130

Fed. Rep. 446,
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and the decision of Honorable Harlow P. Davock, ref-

eree in bankruptcy, who originally heard the Portland

Cement Company case before it was passed npon by

Judge Swan. His decision is reported in 17 Amer
Bkrpt. Rep., p. 375.

We also call the attention of the court to the case of

Bloomsburg Brewing Company. This decision was de-

cided by District Judge Archibald, August 19, 1909, and

is reported in 172 Fed. Rep., p. 174.

The facts of this case are identical with the facts of

the case at issue. The syllabus of the Bloomsburg case

is as follows

:

"A brewing company, chartered to manufacture and

sell malted liquors, which has done nothing except in

preparation for such business, by constructing a brewery

plant at a large expense, taking out a brewer's license

and hiring a brew-master, although it has never made

any beer, nor bought materials therefor, is a corporation

engaged principally in manufacturing, and subject to

proceedings in involuntary bankruptcy, under Bankrupt

Act July I, 1898, C. 541, paragraph 4B."

This case contains an analysis of the previous de-

cisions.

Appellee is unable to find the quotation given in the

brief of appellants in the case of United States Hotel v.

y.ilts, 134 Fed. 225, and neither is appellee able to find

the quotation given in appellants' brief in the case of

Murphy v. Utter, 186 U. S. m.
Appellants claim that because the petition on file herein

does not use the word "principally," but alleges "that at

all the times in this petition mentioned the said Duquesne
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Brewing Company has been and is now a corporation

duly organized and existing under the laws of the state

of California engaged in manufacturing, trading and

mercantile pursuits." That therefore the referee was

not authorized to insert in his report, as he did, that

"I find that the said Duquesne Brewing Company was

at the time of the incurring of the debts due the peti-

tioning creditors as aforesaid a corporation engaged

principally in manufacturing pursuits."

This point is raised for the first time in the brief of

appellants on this appeal.

The appellants did not raise the question in their ob-

jections before the special master or the district court,

and did not mention it in their assignments of error in

this court.

The appellants as objecting creditors appeared in the

proceedings and denied the allegation of the petition

[Tr. p. 13], and the petition and objections thereto were

referred to Lynn Helm, Esq., as special master [Tr.

p. 16]. Pursuant to the order of reference the testimony

on behalf of the petitioning creditors and the objecting

creditors was produced before the special master, and

after having heard the same and the argument of coun-

sel the special master reported his findings of fact and

the conclusions of law [Tr. p. 18].

The facts found show exactly what business the cor-

poration was doing. The objecting creditors were rep-

resented at the hearing and made no objection to the ad-

mission of this evidence on account of the insufficiency

of the petition. The appellants did not demur.

This question was not mentioned in the petition for
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review to the United States District Court nor in the

exceptions to the report of the special master, and was

not referred to before the United States District Court

[Tr. p. 26].

Nor is the question referred to in the assignments of

error in this court [Tr. p. i].

Consequently the objection has been waived by the

appellants and this court will not consider the question

at this time.

Rule II, Rules of the U. S. Circuit Court of Ap-

peals for the Ninth Circuit;

Green River Deposit Bank v. Craig, no Fed.

Rep. 137;

In Re Campbell, 124 Fed. Rep. 417 (and cases

therein cited), on page 423,

where District Judge McDowell refused to allow peti-

tioner to raise a question before him which had not been

presented to the referee.

The allegations of the petitioner are sufficient to give

the court jurisdiction to determine the matter, and the

evidence taken without objection on this point vested the

court with jurisdiction to make the findings of fact and

conclusions of law which were made.

Appellees refer the court to the case of In Re First

National Bank of Belle Fourche, 152 Fed. Rep., pp. 67

and 68, decided by the Court of Appeals of the Eighth

Circuit, in which case the court uses the following lan-

guage :

"The pertinent averment of the petition for adjudica-

tion was that the Widell Company 'is, and during all

said time has been engaged in the business of manufac-
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turing concrete arches and bridges, manufacturing and

dressing stone and selling the same, and railroad and

ditch contracting/ "

"The concession is freely made that a demurrer or an

objection to evidence, before the adjudication, upon the

general ground that the petition for it did not contain a

clear averment that the corporation was principally en-

gaged in manufacturing concrete arches and bridges

and dressing stone, would have been well taken. But, if

either of them had been made and sustained, the petition

would have been immediately amendable. In Re
Plymouth Cordace Co., 135 Fed. 1000, 1003, 68 C. C. A
434> 437- The creditors who now complain filed no de-

murrer and made no objection. In that way they waived

this defect as fully as they would have done if they had

been present at the adjudication and had permitted the

introduction of evidence and the decision without objec

tion. Can there be any doubt that the admission of the

evidence and the judgment in bankruptcy would have

been permissible and conclusive upon them under such

circumstances ? The purpose of a pleading is to advise

the opposing parties and the court of the facts consti-

tuting the cause of action. The petition in this case

prayed that the AVidell Company might be adjudged a

bankrupt. These creditors knew the law, and hence they

knew that the fact that the corporation was principally

engaged in manufacturing or trading was essential to

the adjudication. The petition contained the allegation

that the corporation was engaged in manufacturing con-

crete arches and bridges, in manufacturing, dressing and

selling stone, and in railroad and ditch contracting; and
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no one could have read it in the light of the bankrnptcy

law without notice that it contained a substantial, though

incomplete, statement that the corporation was prin-

cipally engaged in a manufacturing pursuit. The suffi-

ciency of this pleading was not challenged until more

than a month after the adjudication upon it, and after

verdict or judgment an objection that the petition fails

to state facts sufficient to constitute a cause of action is

tenable only when the pleading fails to allege the sub-

stance or foundation of a good cause of action, and the

fact that it is otherwise defective, informal, indefinite, or

incomplete is no longer material. Less v. English, 85

Fed. 471, 476; 29 C. C. A. 275, 280; Laithe v. McDon-
ald, 7 Kan. 254, 261 ; Rush v. Newman, 58 Fed. 158, 160,

7 C. C. A. 136, 138; City of Plankinton v. Gray, 63 Fed.

415, II C. C. A. 268. The petition contained no state-

ment that the Widell corporation was not engaged prin-

cipally in a manufacturing pursuit, and no showing that

the court was without jurisdiction of the case, but it set

forth the substance of a good cause of action, and it was

impregnable to attack after the adjudication."

In Re First National Bank of Belle Fourche ct al,

152 Fed. 6y.

See also the case of In Re Marion Contract and Con-

struction Company, which holds as follows:

*'That the bankruptcy courts can hardly be called

courts of limited jurisdiction, inasmuch as they are

vested exclusively with all jurisdiction in bankruptcy

proceedings throughout the entire country.

''That even if, as we think is true, the petition in bank-

ruptcy as amended in this case inadequately averred
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that the company was principally engaged in manufac-

turing as a basis upon which adjudication was sought,

the matter was not jurisdictional, but was one as to the

sufficiency of the pleading to entitle the petitioning cred-

itors to the relief they asked. The district courts have

jurisdiction of every proceeding seeking an adjudication

in bankruptcy, whether or not the grounds for the judg-

ment sought are well stated."

Marion Contract and Construction Co., 22 Am.

Bankruptcy Rep., p. 84.

The petition could have been amended on the hearing

if the question had been raised.

Loveland on Bankruptcy, 3rd Edition, p. 236;

In Re White, 135 Fed. Rep. 199;

In Re Plymouth Cordage Co., 135 Fed. Rep. 1000,

the syllabus to which is

:

"The federal courts have power to permit amendments

to pleadings by the insertion or correction of jurisdic-

tional as well as other averments."

Beach v. Macon Grocery Co. et al., 120 Fed. Rep.

P- 736,

the syllabus of which is as follows

:

"The petition to adjudge an involuntary bankrupt, if

not sufficient because not alleging that he is not a wage-

earner nor a person engaged chiefly in farming or the

tillage of the soil, though containing averments con-

sistent with his being a merchant and not chiefly engaged

in tilling the soil, may be cured by amendment."

"A petition to revise proceedings in bankruptcy on

the ground of the insufficiency of the petition of creditors
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will be denied, the same matter having been involved in

former proceedings by the same petitioner, and therein

fully disposed of."

See

Remington on Bankruptcy, paragraph 269.

It is also held in Remington on Bankruptcy, section

267, as follows:

"Amendment may be allowed to make pleadings con

form to the facts proved or will be deemed made."

See also

"The evidence given to bring out these facts also dis-

closes a number of other payments made prior to filing

the petition, upon debts previously contracted, though

subsequent to paying the rent. These payments were

not for a present consideration, and hence were fraud-

ulent preferences of business debts under the act.

Though these were not set out in the petition, yet being

of like general character as the one debt stated, though

not for rent, they would have been allowed to be inserted

in the petition by amendment, if applied for before the

trial ; and as the defendant cannot claim surprise, all the

evidence being derived from his own testimony to his

own book entries, the amendment should be deemed

made; and upon both grounds a decree of adjudication

allowed.

In Re Lange, 97 Fed. Rep., p. 198.
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"Where, on a hearing before a referee on the issues

joined on a petition in involuntary bankruptcy, the testi-

mony of the alleged bankrupts discloses an additional act

of bankruptcy, not specified in the petition, an amend-

ment will be deemed to have been made to include such

act."

In Re Miller et al, 104 Fed. Rep. 764.

See also:

Chicago Motor Vehicle Co. v. American Oak

Leather Co., 141 Fed. Rep., p. 518.

Appellee claims that the petition is sufficient without

the use of the word "principally" in the petition, and

that if the petition was subject to demurrer, as is stated

In Re First National Bank, 152 Fed. Rep. 6y, that it is

too late now for the appellants to present this question

for the various reasons hereinabove stated, and the court

will presume that the amendment was made to conform

to the proofs.

The appellees respectfully submit that the decree of

the United States District Court should be affirmed.

Respectfully submitted.

\ Shankland and Chandle^r,

^ Attorneys for Appellees.
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